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A correspondent in another column calls 
our attention to an error in a late editorial 
review of the Georgia case of Ocean Steam- 
ship Company v. Ehrlich, on the subject of 
stoppage in transitu. We criticised the case 
as opposed to the current of authorities, 
which hold that the delivery to the consignee 
sufficient to take away the right of stoppage 
in transitu by the consignor may be construc- 
tive, as well as actual, and we ventured the 
opinion that as in the case presented there 
was an actual bona fide sale of the goods by the 
consignee, though not a technical assignment 
of them, the conclusion of the court was un- 
warranted. 

As to the first point we were plainly wrong, 
as we neglected to take into account the pos- 
itive provision of the statute of that State 
which absolutely excludes the holding that a 
constructive delivery to the consignee can 
defeat the right of stoppage, but which 
‘continues until the vendee obtains actual 
possession of the goods.”’ 

On the other point, however, there is a 
chance for a difference of opinion. Under 
the circumstances of the case, though there 
was not a technical assignment of the bill of 
lading, there was, in effect, such an assign- 
ment of it as might reasonably and fairly 
constitute him a ‘‘bona fide assignee of the 
bill of lading,’’ within the protection of an- 
other section of the statute. 


—— -- 


The conclusion reached by the Supreme 
Court of the United States in Schwab vy. 
Berggren, was to be expected. The conten- 
tion made by the defendant in that case, 
which will be remembered as one of the 
notorious Anarchist cases, was that error was 
committed below by a failure to have the 
prisoner present in the appellate court when 
it pronounced judgment and sentence. 

The court held that when a prisoner sen- 
tenced to death carries his case to an appel- 
late court, due process of law does not re- 
quire that he shall be personally present 
therein when it pronounces its judgment. 
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At common law it was deemed essential in 
capital cases, that inquiry be made of the 
defendant before judgment was passed, 
whether he had anything to say why the sen- 
tence of death should not be pronounced 
upon him. But this rule, as the authorities 
clearly show, applied to the court of original 
jurisdiction which pronounced the sentence, 
and not to an appellate court, which upon 
review of the proceedings in the trial court 
merely affirms the final judgment. 

The entire argument on behalf of the pris- 
oner in this case assumed that the Supreme 
Court of Illinois pronounced a sentence of 
death upon him, but such is not the fact. The 
sentence of death was pronounced by the 
criminal court of Cook county. The execu- 
tion of that sentence having been staid by 
the prosecution of a writ of error, the su- 
preme court of the State simply affirmed the 
judgment in all things which was in strict 
conformity with the criminal code of Illinois. 

Numerous authorities were cited for the 
prisoner in support of the general common 
law rule that the accused must be present 
when the judgment against him is pro- 
nounced. But they fall far short of estab- 
lishing the contention that due process of 
law required his personal presence in the 
Supreme Court of Illinois at the time the 
order was entered affirming the judgment by 
which he was sentenced to death. 

Mr. Justice Harlan, who delivered the 
opinion, says that there is no well considered 
case which supports the contention made. The 
court reviewed Fielden v. People, 128 Til. 
595; Donnelly v. State, 26 N. J. L. 463; 
State v. Overton, 77 N. Car. 485. 


i 


Complaint is sometimes heard of the 
quality of sermons delivered by ministers of 
the gospel, but if Rector, etc., of Holy Trin- 
ity Church v. United States, recently decided 
by the Supreme Court of the United States 
is to be followed as a precedent, there is no 
telling to what degree of ministerial inca- 
pacity and dullness we shall yet be obliged to 
submit, if the underpaid cheap foreign cler- 
gyman can come to this country under con- 
tract to perform his religious labors here, as 
the political economist would put it. 

The case mentioned decided that, although 
the alien contract law prohibits the importa- 
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tion of ‘‘any’’ foreigners under 
perform ‘‘labor or service of any kind,”’ it 
does not apply to one who comes to this 
country to enter the service of a church as its 
rector. 

The conclusion of the court seems 
been difficult to arrive at, in view of the fact 
that itis impossible to construe the words as 
referring only to manual labor, inasmuch as 
actors, singers and lecturers are especially 
excepted from the provisions of the act. 

Mr. Justice Brewer fortify 
his position by the argument that it is his- 
torically true that the American people are a 
religious people, therefore the courts, in con- 
sidering statutes, should not impute to any 
legislature a 
religion. 


contract to 


to have 


undertakes to 


purpose of action against 


NOTES OF RECENT DECISIONS. 





BANKS AND BANKING—PAYMENT OF FORGED 





OrpER—ReEcoveRY OF Amount Partp.— In 
First National Bank v. Indiana National 
Bank, decided by the Appellate Court of 
Indiana, a forged order for the pay- 
ment of money drawn on _ plaintiff 
bank, was indorsed in blank by _ the 


forger, and was discounted by the defendant 
company, and by it indorsed to its corre- 
spondent ‘‘for collection.’’ Defendant’s 
correspondent presented the order to plaint- 
iff, by whom it was paid, and the money was 
remitted to defendant. It held that de- 
fendant, by indorsing the forged instrument, 
gave to it the appearance of a genuine trans- 
action, and plaintiff was entitled to recover 
the amount so paid. New, J. 


was 


says, inter 
alia: 

The rule as generally stated in the decided cases is 
that a bank, in accepting and paying acheck or paper 
presented to it, isheld to know the signature of the 
drawer, and is not at liberty afterwards, ina contro- 
versy between it and an innocent holder, to dispute 
the drawer’s signature. And therefore, if the signa- 
ture of the drawer is, on a subsequent day, discovered 
to be a forgery, the bank cannot compel the holder to 
whom the payment was made to restore the money, 
unless the holder be in some way implicated in fault. 
Therule is founded upon the supposed negligence of 
the bank in failing by an examination of the signature, 
when the paperis presented,to detect the forgery, 
and refuse pay ent. The bank is presumed to know 
the handwriting ofthe drawer, and therefore, as 
between them; the bank must, because of its imputed 
negligence, bear the loss if the holder was innocent of 
contribution tothe mistake. Price v. Neal, 3 Bir 





rows, 1554; Bank of United States v. Bank of Georgia, 
10 Wheat. 333; Smith v. Mercer, 6 Taunt, 76; Bank of 
Gloucester v. Salem Bank, 17 Mass. 33; Bank of Com- 
merce v. Union Bank, 3 N. Y. 230; Goddard v. Bank, 
4.N. Y.147; National Park Bank vy. Ninth Nat. Bank, 
46 N. Y.77; National Bank of Commerce v. National 
Merchants’ Banking Ass’n., 55 N. Y. 211; White v. 
Bank, 64 N. Y. 316; Redington v. Woods, 45 Cal. 406; 
Bernkeimer v. Marshall, 2 Minn. 78, (Gil. 61); Ellis v. 
Insurance Co.,4 Ohio St. 628; Johnston v. Bank, 27 
W. Va. 348; Rouvant v. Bank, 63 Tex. 610; Bank v. 
Ricker, 71 Ill. 489; Levy v. Bank, 4 Dall. 234. While 
the rule will generally be found thus stated, it is very 
manifest that the courts have shown a steadily in- 
créasing disinclination to extend by analogy the doc- 
trine laid down ian Price v. Neal, supra, and the cases 
following it, to other cases resting upon facts sub- 
stantially different. Indeed, the rule as we have given 
it, and as it is generally found to be stated, has been 
rigorously assailed by standard authors as a rule too 
favorable to the holder, not the most fair, nor best 
calculated to effectuate justice between the drawee 
and the drawer. 2 Daniel, Neg. Inst. (4th Ed.) §§ 
1361, 1862; Chit. Bills (18th Amer. Ed.), §§ 481, 485; 2 
Morse, Banks (3d Ed.), §§ 464-466. In the case at bar 
the forged instrument, as appears by the answer, was 
putin circulation in the first instance by Griswold, 
the forger, he indorsing it to the appellee. For the 
purpose of obtaining money on it, the appellee, after 
indorsing it, caused it at maturity to be presented to 
the appellant, and received the money on it. The 
responsibility of a bank under the rule we have stated 
is based upon presumption alone, and is decisive only 
when the party receiving the money has in no way 
contributed to or promoted the mistake or fraud. In 
the case of National Bank of North America v. Bangs, 
106 Mass. 441, it issaid: “In the absence of aciual 
fault or negligence on the part of the drawee, his con- 
structive faultin not knowing the signature of the 
drawer and detecting the forgery will not preclude his 
recovery from one who has received the money with 
knowledge of the forgery, or who took the check ua- 
der circumstances of suspicion, without precaution, or 
whose conduct has been such as to mislead the drawee, 
or toinduce him to pay the check without the usual 
scrutiny or other precautions against mistake or fraud. 
These exceptions are implied by the very terms in 
which tie general rule is ordinarily stated. The case 
of Ellis v. Insurance Co., 4 Ohio St. 628, is an express 
decision to that effect, and contains an 
thorough discussion of the subject. We are aware of 
which the principle that the drawee is 
bound to know the signature of the drawer of a bill or 
check which he undertakes to pay has been held to be 
decisive in favor of a payee of a forged bill or check to 
which he has himself given credit by his indorsement.’’ 
See, also, McKleroy v. Bank, 14 La. Ann. 458; Canal 
Bank v. Bank of Albany, L Hill, 287; Rouvant v. Bank, 
supra. The appellee’s indorsement upon the instru- 
ment, Whatever may have been the purpose of that 
indorsement, would tend to divert the appellant from 
inquiry and scrutiny, for it gave to the paper the ap- 
pearance of a genuine transaction. The names of 
Griswold and the appellant on the back of the paper 
would apparently be inconsistent with any suspicion 
ofa forgery of Johnstou’s name. The appellee was a 
bank doing business in an adjoining county. Its in- 
dorsement, following that of Griswold, would hardly 
fuil to inspire ready confidence in the genuineness of 
the paper, as vouching for it. 





able and 


no case in 


It is not shown by the answer that to allow a recovery 
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by the appellant will place the appellee ina worse 
position than if payment had been refused. In Ellis 
v. Insurance Co., supra, it is said: “To entitle the 
holder to retain money obtained by mistake upon a 
forged instrument, he must occupy the vantage ground 
by putting the drawee alone in the wrong, and he 
must be able truthfully to assert that he put the whole 
responsibility upon the drawee, and relied upon him 
to decide, and that the mistake arising from his negli- 
gence cannot now be corrected without placing the 
holder in a worse position than though payment had 
been refused.” The view that the drawee should be 
allowed to recover the money if the position of the 
holder has remained unchanged is advocated by Daniel 
and Morse in the references we have already given. 
See also, Merchants’ Bank v. National Bank, 139 Mass. 
513,2 N. E. Rep. 89. But, however this may be, we 
cannot say that the appellee’s indorsement of the 
forged instrument did not in some degree induce the 
payment of the money. We do notthink the allega- 
tion in the answer that the paper was indorsed by the 
appellee ‘‘for collection” can materially affect the 
question of laches. Inthe Case of National Bank of 
North America, supra, the indorsement was for col- 
lection. See, also, Star Fire Ins. Co. v. New Hamp- 
shire Nat. Bank, 60 N. H. 442. It is averred in the 
answer that the payment was made by the appellant 
tothe appellee'’on the 4th of January, 1884, and that 
the latter was not informed, nor did it have knowledge, 
of the forgery until the 24th day of said month. No- 
tice and demand for restitution should be within a 
reasonable time. What is a reasonable time depends 
upon the circumstances of the case. Mere space of 
time is not important, unless it be made to clearly 
appear that the holder will be put to more liability, 
trouble, or expense by a restitution then than if notice 
had been received earlier. Inthe present case the 
appellee had noindorser behind it but the forger, and, 
so far as can be known from the answer, any remedy 
which the appellee may have had against him remains 
unimpaired. The forged instrument paid off by the 
appellant was not negotiable according to the law 
merchant, although it purported to be payable ata 
bank. State v. Hawes, 112 Ind. 323, 14 N. E. Rep. 87. 
Such paper cannot be said to be taken or to circulate 
on the intrinsic credit of the instrument itself. This 
fact, as it seems to us,is not without some weight 
upon the question of promptness in giving notice. 


Menicreat Corporation — WATER-WORKS 
— Exctustve Francuise. — The Supreme 
Court of Minnesota, in Long v. City of 
Duluth, held that legislative authority to a 
municipal corporation to provide a system of 
water-works, to grant the right to a private 
corporation to establish such a system, and 
to supply the municipality with water, and to 
contract therefor, does not confer upon the 
municipality the power to grant an exclusive 
franchise, so as to disable the municipal cor- 
poration, for the period of thirty years, from 
itself establishing water-works and a system 
of supply. Such grants or delegation of au- 
thority are to be strictly construed. Dick- 
inson, J., says: ; 

The adjudications upon the subject show it to be no 





longer a matter of doubt that the legislature, acting 
presumably for the public good and with due regard 
for the future as well as present interests of the State, 
may grant exclusive franchises like that which are 
claimed to have been bestowed upon this water com- 
pany; and when that has been done, and the grant ac-' 
cepted and acted upon, it becomes a contract by which 
the State is effectually bound, and its future govern- 
mental power is thereby impaired. It may be ad- 
mitted, too, that the legislature may delegate to a 
municipal corporation the authority, by contract, to 
confer such exclusive privileges concerning matters 
properly pertaining to municipal affairs. But it is 
a well-settled principle of construction, applicable 
both to direct iegislative grants and to those indi- 
rectly made through the action of municipal corpora- 
tions, tbat exclusive rights of this nature are not 
favored, and a statute which thus has the effect to 
impair the power of the legislature for future action 
should be construed most strongly in favor of the 
State. Ifthere is any ambiguity or reasonable doubt, 
arising from the terms used by the legislative or 
granting body, as to whether an exclusive franchise 
hsa been conferred, or authorized to be con- 
ferred the doubt is to be resolved against 
the corporation or individual claiming such a grant. 
Public policy does not permit an unnecessary infer- 
ence of authority to make a contract inconsistent with 
the continuance of the sovereign power and duty to 
make such laws as the public welfare may require. 
Nash v. Lowry, 37 Minn. 261, 263, 33 N. W. Rep.{787; 
Charlies River Bridge v. Warren Bridge, 11 Pet. 420, 
443, 344; Minturn v. Larue, 23 How. 435; Wright v. 
Nagle, 101 U.S. 791, 796; and see authorities to be 
hereafter cited. It is hardly necessary to advert in 
this connection to the fact that municipal corporations 
have only such powers as are conferred by the legis- 
ture, and the same principle of strict construction 
which forbids that a direct grant of a franchise by the 
legislature be construed as exclusive is applicable in 
the construction of powers delegated to municipal 
corporations with respect to such matters. The au- 
thority conferred upon such governmental agencies 
of the State to grant exclusive franchises or privileges 
must beas explicit and free from doubt as would be 
required if the franchise were created directly by the 
legislature. 

Reference to a few of the numerous decisions in 
which this principle of strict construction has been 
recognized and applied may properly precede the ap- 
plication which we make of the law to the facts of 
this case. It may be that in some of these cases the 
rule of strict construction was carried toofar. In 
Minturn v. Larue, supra, it was considered that a 
city charter, conferring the power to make such by- 
laws and ordinances as might be deemed proper for 
making (establishing) ferries, did not authorize the 
the granting of an exclusive privilege. Fanning v. 
Gregoire, 16 How. 524, was the case of a legislative 
grant of a right to the plaintiff to operate a ferry for 
20 years, and it was also declared that ‘‘no court or 
board of county commissioners shall authorize any 
person, unless as herein provided, to keep a ferry 


within the limits of the town of Dubuque.” 
The city of Dubuque was subsequently cre- 
ated, and the city, in the exercise of its 


charter powers, granted to the defendant the privi- 
lege of operating a ferry. It was held that the earlier 
grant was not exclusive, and although “‘no court or 
board of county commissioners” could subsequently 
grant another franchise, the legislature could do it, or 
employ the city of Dubuque to do so. Gas-Light Co. v. 
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Middletown, 59 N. Y. 228. A legislative act authorizing 
a town to cause its streets to be lighted with gas, and 
to enter into a contract with the plaintiff for that pur- 
pose, was held not to confer power to make an abso- 
lute contract fora term of years. The legislature 
could not thus be deprived of its power to subsequent - 
ly legislate upon the subject; and its repeal of the au- 
thority to light with gas was effectual to terminate the 
contract so made. See, also, Water Co. v. City of 
Syracuse, 116 N. Y. 167,22 N. E. Rep. 381. City of 
Brenham v. Water Co., 67 Tex. 542, 4S. W. Rep. 143, 
may be thus stated: A city was empowered by its 
charter to provide itself with water, and was deemed 
to be authorized to do so by contract. The defendant 
company was expressly authorized to contract with 
the city for that purpose. The city entered into 
a contract with the defendant which the court deemed 
to have been intended to confer an exclusive right 
upon the company for the period of 25years. It was 
held that the city had no such power. Lehigh Water 
Company’s Appeal, 102 Pa. St. 515, presented these 
facts: The water company was incorporated in 1860 
to supply the borough of Easton with water. In 
1867 the borough was authorized to construct water- 
works, and to purchase the works of any existing 
company. This authority, however, did not become 
effectual until 1881, when it was approved by popular 
vote. In the mean time the water company, as it was 
authorized to do, had availed itself, by acceptance, of 
the benefits of an act of 1874 providing for the incor- 
poration of water companies, and which declared that 
“the right to have and enjoy the franchises and privi- 
leges of such incorporation within the district or 
locality covered by its charter shall be an exclusive 
one, and no other company shall be incorporated for 
that purpose” until the corporation should have 
realized profits to a specified amount. It was held 
that the franchise was exclusive only as respects other 
companies, and that the borough was not prohibited 
from supplying water by works constructed by itself, 
even though that might impair the value of the fran- 
chise of the water company. In Stein v. Water-Sup- 
ply Co., 34 Fed. Rep. 145, it was held that the grant- 
ing of the exclusive privilege of supplying a city with 
water “from the Three Mile Creek” did not prevent 
a subsequent grant of a right tosupply water from an- 
other source. It was considered in Gas- Light Co. v. 
City of Saginaw, 28 Fed. Rep. 529, that under author- 
ity toa municipal corporation to cause its streets to 
be lighted, andto make reasonable regulations with 
reference thereto, the city was empowered to enter 
into a contract for the accomplishment of that end, 
but thatit had not authority to thus confer an ex- 
elusive right to furnish gas for the period of 30 years. 
See, also, State v. Coke Co.,18 Ohio St. 262; Gas Co. v. 
Parkersburg, 30 W. Va. 435,4 S. E. Rep. 650; Bir- 
mingham & Pratt Mines St. Ry. Co. v. Birmingham 
St. Ry. Co., 79 Ala. 465; Cooley, Const. Lim. p. 250 
(6th Ed.); 2 Dill. Mun. Corp. 692, 695. An examina- 
tion of the authorities here cited, and of others of like 
import, readily leads to the conclusion that the charter 
powers of the village of Duluth were not such as to 
enable it to confer upon the water company the ex- 
clusive right to supply the municipality with water 
for the period of 30 years. 








CIVIL ACTION FOR CAUSING DEATH— 
SOUTH DAKOTA STATUTE. 


I. Introduction. 
II. At Common Law no Action would Lie. 
III. Lord Campbell’s Act Giving Right of Action. 
IV. Statutes Similar to Lord Campbell’s Act in 
Most States. 
V. Text of the South Dakota Statute. 


VI. Source of the South Dakota Statute. 

VII. History of the Kentucky Statute. 

VIII. Construction of the Various State Statutes. 
1X. “Personal Representative” means Adminis - 


trator or Executor. 
X. ‘Heirs’? means Child or Children. 


I. Introduction.— The 


writer hereof re- 
cently had occasion to investigate the 
history, force and effect of the South 


Dakota statute giving a remedy by civil 
action for the death of a person caused 
by the negligence, carelessness or unskillful- 
ness of any person or persons, company or 
companies, corporation or corporations; 
and thinking that possibly the facts obtained 
and the conclusions arrived at may be both 
interesting and assistful to all those who are 
now pursuing, or may hereafter take up, the 
same line of investigation, they are here set 
out at length. 

It may be remarked that the statute of 
South Dakota, regulating this subject, being 
sections 5498 and 5499 of the Compiled Laws 
of 1887, and being a substantial re-enact- 
ment of sections 676 and 677 of the Dakota 
Code of Civil Procedure of 1877, as amended 
by chapter 27, § 1 of the Session Laws of 
1887, it is also the law for the State of 
North Dakota as well as South Dakota, save 
as the North Dakota legislature may, from 
time to time, have changed or amended them. 

II. At Common Law no Action would Lie. 
—It may be premised that at common law no 
action could be maintained for injuries to 
the person of the deceased for damages 
which the widow and next of kin sustained 
by reason of his death, in the name of the 
personal representatives or otherwise,! and 
that such right, where it now exists, is by 
virtue of statutory enactment.” There is an 

1 See Whitford v. Panama R. Co., 23 N. Y. 465, 477: 
Jordan’s Adm’r v. Cincinnati, N. O. & T. P. R. Co., 8 
Ky. —; 8. c.,11 8. W. Rep. 1013, 11 Ky. L. Rep. 204; 
Given’s Adm’r v. Kentucky Cent. R. Co., 87 Ky. —, 
8. C., 12S. W. Rep. 257, 11 Ky. L. Rep. 452; 2 Thomp. 
on Neg. 1272. 

2 Jordan’s Admr. v. Cincinnati, N. O. & T. P. R. 
a 85 Ky. —; s., Cc. 11 8. W. Rep. 1013, 11 Ky. L. Rep. 
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unbroken line of authorities from the case of 
Higgins v. Butcher,’ decided in the fourth 
year of the reign of James I, down until the 
enactment of the statute known as ‘‘Lord 
Campbell’s Act,’’* in the year 1846, holding 
that remedy by civil action for the death of 
a human being is not allowed at common 
law. The only thing we find looking toward 
the permission of such an action is the notion 
of compensation which ran through the 
whole criminal laws of the Anglo-Saxons, 
wherein every man’s life had its value in 
money,° as well as in the practice which pre- 
vailed at an early date under the English 
common law of imposing forfeitures—which 
were called ‘‘deodands’’—in a case where a 
person caused the death of any one by acci- 
dent ;7 but no deodand occurred in the case 
of a felonious killing.® 

III. Lord Campbell’s Act, Giving Right of 
Action.—The first innovation upon the com- 
mon law rule, giving a remedy by civil ac- 
tion for the death of a human being, was by 
statute adopted in England in 1846, before 
referred to, and which was known as ‘‘Lord 
Campbell’s Act.’’® This act was entitled ‘‘An 
Act for the purpose of compensating fami- 
lies of persons killed by accident,’’ and its 
provisions were in substance as follows: 

1. An action is maintainable against a per- 
son causing death through wrongful act, 
neglect or default, although the death was 
caused under such circumstances as amount 
to a felony. 

2. The action is to be for the benefit of 
the wife, husband, parent and child, and is 
to be brought in the name of the executor or 
administrator, and the amount recovered is 
to be divided among the parties, as the jury 
may direct. 

3. The action is to be commenced within 
twelve months after the death is occasioned, 
and orly one action will lie for the same 
subject-matter. 

4. The plaintiff is to give the defendant a 
full particular of persons for whose benefit 
the action is brought. 


3 Yelv. 89, s. c., 1 Brown, 205. 

49 and 10 Vict. ch. 93. 

5 See cases referred to above and authorities cited 
in 2 Thomp. on Neg. 1272, foot note 2. 

6 See Stubb’s Const. Hist. Eng., passim; Stephen’s 
Hist. Cr. L., passim. 

7 See 2 Reeve’s Hist. Eng L. (3d ed.) 13. 

8 Reg. v. Polwart, 1 Q. B. 818. 

® 9 and 10 Viet. ch. 93. 





5. Words in the actin the singular num- 
ber apply to plurality; ‘‘masculine’’ applies 
to feminine; ‘‘persons’’ to bodies politic 
and corporate; ‘‘parent’’ includes father, 
mother, grandmother, step-father and step- 
mother; ‘‘child’’ includes son, daughter, 
grandson, granddaughter, step-son and step- 
daughter. , 

In 1864 an act amendatory to ‘Lord 
Campbell’s Act’’ was passed, which provides 
in substance that: 

1. If there is no executor or administrator, 
or if, there being one, no action is brought 
in his name within six months after the 
death, an action may be brought in the 
name of the beneficiaries. 

2. The money may be paid into court 
without regard to its division. 

IV. Statutes Similar to Lord Campbeli’s 
Act in Most of the States.—In most, if not 
all the States of the Union, statutes similar 
to ‘‘Lord Campbell’s Act’’ have been passed, 
giving remedy by civil action for the death 
of a person caused by negligence. The stat- 
utes of the several States, though modeled 
after and having the same general features 
as the English statute, yary greatly in de- 
tails. Most of them, like it, give right of 
action exclusively to the personal representa- 
tive for destruction of a life. whether caused 
by negligence or a wrongful act that may be 
a felony and punishable as such. Some of 
them provide that the amount recovered 
shall go to the widow and next of kin; some 
that it shall go to the widow and children 
only; some, that lineal kindred shall be en- 
titled to share in or take it; and others, that 
it shall either go to the heirs or be distrib- 
uted as other personal estate of an in- 
testate.' 

V. Text of the South Dakota Statute.—The 
statute enacted in the territory of Dakota, 
and which is now in force as amended in the 
States of South Dakota and North Dakota, is 
as follows: 

**§ 5498. If the life of any person, not in 
the employment of a railroad corporation, 
shall be lost in this territory by reason of the 
negligence or carelessness of the proprietor 
or proprietors of any railroad, or by the un- 
fitness, or negligence, or carelessness of their 
employees or agents, the personal represent- 
atives of the person whose life is so lost may 


10 See 2 Thomp. on Neg. loc. cit. passim. 
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institute suit and recover damages in the 
same manner that the person might have 
done for any injury where death did not 
ensue. 

**§ 5499. If the life of any person or per- 
sons is lost or destroyed by the neglect, 
carelessness or unskillfulness of another per- 
son or persons, company or companies, cor- 
poration or corporations, their or his agents, 
servants or employees, then the widow, heir 
or personal representatives of the deceased 
shall have the right to sue such person or 
persons, company or companies, corporation 
or corporations, and recover damages for 
the loss or destruction of the life aforesaid.’’™ 

These sections of the South Dakota statute 
have never been passed upon or construed 
either by the Supreme Court of South Da- 
kota, the territorial court, nor the Supreme 
Court of the United States. This being the 
case, the writer sought for the source from 
which the Dakota statute had been taken by 
the territorial legislators, and for the con- 
structions which have been put upon the 
statute from which it was taken or after 
which it was modeled. 

VI. Source of the South Dakota Statute.— 
The South Dakota statute giving a remedy 
by civil action for the death of a person 
caused by the neglect, carelessness or un- 
skillfulness of another person or persons, 
company or companies, corporation or cor- 
porations, is almost word for word the same 
as the statute which was enacted in Ken- 
tucky in 1854, and amended in 1873 as it 
now stands. The Kentucky statute of 1873, 
which the territorial legislators of Dakota 
adopted, reads as follows: 

““$ 1. If the life of any person, not in the 
employment of a railroad company, shall be 
lost in this commonwealth by reason of the 
negligence or carelessness of the proprietor 
or proprietors of any railroad, or by the unfit- 
ness, or negligence or carelessness of their 
servants or agents, the personal representa- 
tive of the person whose life is so lost may 
institute suit and recover damages in the 
same manner that the person himself might 
have done for any injury where death did 
not ensue.’’ 

““§ 3. If the life of any person or persons 


11 Compiled Laws of Dakota, 1887, being sections 
676 and 677 of the Code of Civ. Proc. of 1877, as 
amended by § 1, ch. 27 of 8. L. of 1887. 





is lost or destroyed by the willful neglect of 
another person or persons, company or com- 
panies, corporation or corporations, their 
agents or servants, then the widow, heir or 
personal representative shall have the rigbt 
to sue such person or persons, company or 
companies, corporation or corporations, and 
recover punitive damages for the loss or de- 
struction of the life aforesaid.”’” 

It will be seen from a comparison of the 
two statutes that the only difference between 
them consists in this: That in the first sec- 
tion the word ‘‘employees’’ has been substi- 
tuted for the word ‘‘servants’’ before the 
words ‘‘or agents;’’ and in the second sec- 
tion the word ‘‘willful’’ has been omitted be- 
fore the word ‘‘neglect,’’ and the words 
‘carelessness or unskillfulness’’ substituted 
after it, and the words ‘‘or his’’ substituted 
between the words ‘‘their’’ and ‘‘agents,”’ 
and the word ‘‘punitive’’ has been omitted 
from before the word ‘‘damages.”’ 

Sections 5498 and 5499 of the Dakota 
Compiled Laws have never been passed upon 
either by the Territorial Court of Dakota, 
the Supreme Court of South Dakota, or by the 
Supreme Court of the United States, but 
sections 1 and 3 of the Kentucky statute of 
1873, from which the Dakota statute was 
taken, have been passed upon and constructed 
by the Court of Appeals of Kentucky, and in 
the absence of a construction by any court 
of the Dakota statute, the construction of 
the Court of Appeals of Kentucky put upon 
the Kentucky statute will be entitled to 
great weight and consideration in the con- 
structign of the Dakota statute. 

VIL. History of the Kentucky Statute.— 
The first statute adopted in Kentucky, 
which provided a civil remedy for the death 
of a person, was the one of 1851," allowing 
the widow and minor cnildren of a person 
killed in a duel, or either of them, to main- 
tain an action against the surviving principal, 
the seconds, and all others aiding in promot- 
ing the duel, for reparation of the injury. 
On March 10, 1854, a statute was enacted 
known as ‘‘an act for the redress of injuries 
arising from the neglect or misconduct of 
railroad companies or others.’’ The first 
and third sections of this act are substantially 


12 Gen. Stat. Ky. 1873, pp. 550, 551; Gen. Stat. Ky. 
1879, pp. 550, 551. 
13 Section 1 of ch. 31 of Ky. Rev. Stats. 
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the same as sections 1 and 3 of the Kentucky 
Actof 1873, above given; the only difference 
being that in the third section of the act of 
1854 it was provided that ‘‘the personal 
representative of the deceased shall have the 
right to sue such person or persons,”’ etc., 
and in the amended act of 1873, it is pro- 
vided that ‘‘the widow, heir, or personal 
representative’’ may maintain action. 

In 1865 a statute was passed entitled, ‘‘an 
act to prevent the careless or wanton, or 
malicious use of deadly weapons.’’ The first 
section of which provides ‘‘that the widow 
and minor child or children, or either of 
of them, of a person killed by the careless 
or wanton, or malicious use of fire-arms, or 
other deadly weapons, not in self-defense, 
may have an action against the person or 
persons, who committed the killing, or any 
one or more of them for reparation of the in- 
jury.’’™* 

When the general statutes were adopted by 
an act approved April 22, 1873, the third 
section of the act relating to railways was so 
amended as to give the right of action to 
‘*the widow, heir, or personal representa- 
tive’* instead of restricting it, as was done 
by the original act, to the personal repre- 
sentative alone. In this respect the Ken- 
tucky statute of 1873 and the Dakota statute 
are exactly the same. 

Section 3 of the Kentucky statute of 1873 
has been frequently passed upon and con- 
strued by the Kentucky Court of Appeals, 
and these cases are to be considered by the 
court, and are of importance in arriving at 
the correct construction of section 5499 of 
the Compiled Laws of 1887, which, as we 
have seen, is nearly exactly the same as sec- 
tion three in the Kentucky statute of 1873. 

VIII. Construction of the Various State 
Statutes.—The various statutes passed in the 
different States, giving a remedy by civil ac- 
tion for the death of a person, while remedial 
in their nature,” are not simply remedial, 
but create a new cause of action in favor of 
the personal representative of the deceased, 
which is whoily distinct from, and not a re- 


14 See Jordan’s Admr. v. The Cincinnati, N. O. & T. 
P. R. Co., 85 Ky. —, 8. C., 11 S. W. Rep. 1013, 11 Ky. 
L. Rep. 204. 

15 Lamphear v. Buckingham, 33 Conn. 237; Beack 
v. Bay State, etc. Co., 10 Abb. Prac. (N. Y.) 71; Whit- 
ford v. Panama R. Co., 23 N. Y. 465; Haggerty v. The 
Central R. Co., 31 N. J. L. 349. 





vivor of, the cause of action which, if he had 
survived, he would have had for his bodily 
injury.” These statutes are to be regarded 
as highly penal, and are to be strictly inter- 
preted or construed."’ 

In the case of Jordan’s Admr. v. Cincin- 
nati, N. O. & T. P. R. Co.,'* the court say: 
‘‘No person has a legal cause of action 
against another for a wrongful or negligent 
act, and it may be safely said legislative 
power to give it does not exist unless he has 
sustained pecuniary injury by it; for the 
foundation of every action for a tort is actual 
pecuniary injury without which there can be 
legally assessed neither compensatory nor 
punitive damages.’’ Hence to be able to 
recover a person must bring himself within 
the exact letter of the statute. 

IX. ‘‘Personal Representative’ Means 
Administrator or Executor.—The Dakota 
statute, like the Kentucky Act of 1873, gives 
aright of action to the widow, heir, or per- 
sonal representative. ‘*Lord Campbell’s Act’’ 
provides that the action shall be brought in 
the name of the ‘‘executor or administrator.’’ 
Many of the States have changed this word- 
ing in enacting statutes similar to the English 
Act so as to provide that ‘‘every such action 
shall be brought by and in the name of the 
personal representative of such deceased per- 
son.’’ Where these statutes have come be- 
fore the courts for construction, the words 
‘personal representatives’’ have been held to 
mean the executor or administrator, and not 
the next of kin.” 

Although a right is given by the statute to 
the personal representative, that is, to the 
executor or administrator of the person 
killed, to institute an action to recover dam- 
ages for such killiny, yet that right can be 
exercised under either the Kentucky statute 
or the Dakota statute only for the benefit of 
the widow and heir.” Hence it follows that 


16 Whitford v. Panama R. Co., 23 N. Y. 465. 

17 Lexington v. Lewis’ Adm’r, 10 Bush (Ky.), 677; 
Board of Internal Improvement v. Scarce, 2 Duy. 
(Ky.) 576. 

18 11S. W. Rep. 1013, 1015, 11 Ky. L. Rep. 204. 

19 See Kramer v. Market St. R. Co., 25 Cal. 434; 
Chicago v. Major, 18 Lil. 349; Indianapolis, etc. R. Co. 
v. Stout, 538 Ind. 143, 158; Boutiller v. Milwaukee, 8 
Minn. 97; Needham v. Grand Trunk R. Co., 38 Vt. 
294; Woodward v. Chicago, etc. R. Co., 23 Wis. 400, 
402; Whiton v. Chicago, etc. R. Co., 21 Wis. 305; Drew 
v. Milwaukee, etc. R. Co.,5 Chicago Leg. News, 314; 
Hagan v. Kean, 3 Dill. C. C. 124. 

2 Cincinnati, N. O. & T. P. Ry. Co. v. Adams’ 








512 THE CENTRAL LAW JOURNAL 


No. 25 








where there is neither widow nor child or 
children, the personal representative cannot 
maintain an action to recover for the death 
of the party.” 

X. ‘*Heirs’’ Means Child or Children.— 
The Kentucky Court of Appeals has con- 
strued the word ‘‘heir’’ in section 3 of the 
act of 1873 to mean ‘‘child,’’ and not to ap- 
ply or refer to parents or relatives or any 
other description of persons.” The court 
say, in the case of Jordan’s Admr. vy. Cincin- 
nati, N. O. & T. P. R. Co., that ‘‘No per- 
son has a legal cause of action against an- 
other for a wrongful or negligent act, and it 
may be safely said legislative power to give 
it does not exist unless he has sustained 
pecuniary injury by it, for the foundation of 
every action for a tort is actual pecuniary 
injury, without which there can be assessed 
neither pecuniary nor punitive damages. 
It seems to us clear it was not intended 
that creditors of the deceased should 
have any part of what may be recovered un- 
der section 3 of the Kentucky Act, and that 
the personal representative can maintain an 
action for the cause therein mentioned only 
for the use of the widow and heir; for other- 
wise the act of 1854 would not have been so 
amended as to give to them the right to sue 
and recover damages. The single ques- 
tion to be determined is what meaning 
the legislature intended to give to the word 
‘heir’ as therein used. It must be either so 


Adm’r (Ky., March 20, 1890), 13S. W. Rep. 428, s. c., 
11 Ky. L. Rep. 833 (not to be officially reported); 
Henderson’s Adm’r v. Kentucky Cent. R. Co., 86 Ky. 
389 (December, 1887),5 S. W. Rep. 875, 877; Jordan’s 
Adm’r v. Cincinnati, N. O. & T. P. R. Co.,11 S. W. 
Rep. 1013, s. c., 11 Ky. L. Rep. 204; Louisville & N. R. 
Co. v. Merriweather’s Admr. (Ky., June 25,1890), 12 
8S. W. Rep. 935; Conley v. Cincinnati, N. O. & T. P. R. 
Co., 12 S. W. Rep. 764, s.c.,41 Am. & Eng. R. Cas. 
537. 

21 Koewig’s Admr. v. Covington (Kentucky, June 
21, 1889), 12 S. W. Rep. 128, s.c., 11 Ky. L. Rep. 25 
(not to be officially reported); Louisville & N. R. Co. 
v. Merriweather (Ky.), 12S. W. Rep. 935; Cincinnati, 
N. O. & T. P. R. Co. v. Adams (Ky.), 13 S. W. Rep. 
4.8, 8. C., 11 Ky. L. Rep. 833 (not to Le officially re- 
ported); Kentucky C. R. Co. v. Wainwright, 13S. W. 
Rep. 438; Louisville & N. R. Co. v. Coppage, 13S. W. 
Rep. 1086, s. c., 12 Kv. L. Rep. 200. 

22 Louisville & N. R. Co. v. Coppage, 18S. W. Rep. 
1086, S. C., 12 Ky. L. Rep. 200; Kentucky Cent. R. Co. 
v. McGinty, 148. W. Rep. 601. See Jordan’s Admr. 
v. Cincinnati, N. O. & T. P. R. Co., 11 S. W. Rep. 1013, 
1015, s. c., 11 Ky. L. Rep. 204; Henderson’s Admr. v. 
Kentucky Cent. R. Co.,5 S. W. Rep. 875, 877; Hen- 
ning’s Admr. v. Louisville Leather Co., 12S. W. Rep. 
550. 





limited as to mean ‘child,’ or so extended as 
to include collateral kindred of the deceased, 
however remote, if it can be fairly applied to 
them at all; for the right to sue for the re- 
covery of punitive, which presupposes also 
compensatory damages, is given by the stat- 
ute without condition or qualification. 
‘*‘When the life of a person is lost or de- 
stroyed, rarely is there any inquiry thereby, 
but the suggestion immediately forces itself 
on every one cognizant of the occurrence 
that the widow and children have sustained 
loss; for, as said in Henderson’s Admr. v. 
Kentucky Cent. R. Co.,” ‘no others sustained 
as near relative to, or are so dependent upon, 
or have the same legal right to look for a 
support to a person as his wife and children, 
especially those of the latter who may be 
minors.’ On the other hand, to apply and 
give the word ‘heir’ the comprehensive 
meaning contended for would often defeat 
the beneficent. purpose of the statute, and in 
many cases, where there is a widow but no 
children, take from her who is injured two- 
thirds of the amount recovered and transfer 
it to distant collateral relatives who have sus- 
tained no pecuniary loss or injury whatever. 
It seems to us no such meaning or effect was 
intended by the legislature to be given to 
that section. * * * The word their’ cannot, 
according to its peculiar and appropriate 
meaniny in the law, be used in an action for 
damages recoverable under the section, being 
applicable to real estate of inheritance and 
not to personalty. It must, therefore, be in 
terpreted’ to mean either ‘distributee’ or 
‘child.’ To make it mean ‘distributee’ 
would, it seems to us, be contrary to the rea- 
son and purpose of the law which was 
intended to give redress, reparation or com- 
pensation to those only who are injured 
pecuniarily by the loss or destruction of the 
life of husband father. But to make it the 
synonym of ‘child,’ which is often done, 
would preserve the harmony and consistency 
of the general statutes, and accord with legis- 
lative policy and intention clearly indicated 
in the other two statutes on the same-sub- 
ject. And, as we are unable to perceive any 
reason for giving to the widow and minor 
child the unreserved right to sue for and re- 
cover damages for the loss of life of a person 
in a duel, or by the careless and malicious 


%3 5S. W. Rep. 877. 
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use of fire-arms, that does not apply with 
equal force where it is destroyed by willful 
neglect, we must adopt it as a reasonable and 
necessary conclusion that the legislature in- 
tended the three statutes on the subject to be 
construed together and alike. Itis true the 
construction given in the Henderson’s case 
deprives parents of the right to sue and re- 
cover for destruction of life of a child by 
willful neglect.™ 

‘*But to give the right of them necessarily 
involves giving to the word ‘heir’ the signifi- 
cation of ‘distributee,’ and the extension of 
the same right to collateral kindred of the re- 
motest degree.’’ 

James M. Kerr. 


24 See Kentucky R. Co. v. McGinty (Ky., Oct. 23, 
1890), 14S. W. Rep. 601. 





ADJOINING LAND-OWNERS— EXCAVATIONS— 
RELATION OF MASTER AND SERVANT— 
INDEPENDENT CONTRACTORS. 





LARSON V. METROPOLITAN ST. RY. CO. 





Supreme Court of Missouri, May 9, 1892. 


1. A person who is tola by an adjoining land-owner 
that a proposed excavation for a building would be 
made in the usual way by removing the dirt “tin sec- 
tions,” and walling up one section before another was 
opened, is entitled to rely upon such representations, 
at least until a reasonable opportunity has been given 
him to take measures for the protection of his build- 
ing; and where, after one section has been built sub- 
stantially as promised, the removal in sections is 
abandoned, and the dirt is all taken out at once, there- 
by occasioning the fall of the said building only a few 
hours afterwards, it cannot be said as a matter of law 
that such opportunity was given. 

2. The fact that the removal of earth ip sections for 
the foundation of a building involves some additional 
expense, and lessens in some slight degree the strength 
of the foundation wall, but not to such an extent as to 
impair its utility, does not excuse the failure to re- 
move the earth in this manner, whereit is necessary 
for the safety of an adjoining building. 

3. A company which contracts for an excavation for 
the foundation of a building, to be made as the com- 
pany’s engineer should direct, any one refusing to 
obey his orders to be discharged by the contractor, is 
liable for damages to adjoining property, resulting 
from the negligent manner in which the excavation is 
made. * 

Sherwood, C. J., and Gantt, J., dissenting. 


BARCLAY, J.: Plaintiff's case is for damages 
occasioned by the fall of a building, occupied by 


him as lessee of the Ackerson estate, in Kansas - 


City, Mo. The gist of his petition is that ‘the 
defendant wrongfully, carelessly, and negligently 
dug out and carried away the soil immediately 
adjoining and under the west wall of said build- 





ing, by means of which * * * the said west 
wall was made to fall, * * * thereby destroy- 
ing and damaging the property of plaintiff therein 
contained * * * to the extent of $3,000.” 
The answer is a general denial. The circuit court 
forced plaintiff to a nonsuit, by giving an instruc- 
tion in the nature of a demurrer to the evidence. 
It is therefore proper to outline the facts upon 
which plaintiff relies as constituting his cause of 
action. In so doing, he is entitled to the benefit 
of the most favorable view of his case that the 
evidence warrants, and of every reasonable in- 
ference therefrom. So viewed, the substance of 
his case is this: The plaintiff's building was a 
two-story brick, in which he carried on business. 
It stood 2 inches from the eastern boundary of 
defendant’s property, and extended from the 
street line some 72 feet southward. The excava- 
tionto which the damage is ascribed was made 
upon defendant’s lot, close along that boundary 
line. This line ran at a right angle to Ninth 
street, on which plaintiff’s house fronted. Both 
the lots reached southward from the street 125 
feet, toan alley. The defendant proposed erect- 
ing an engine house on its lot; and in prosecuting 
that purpose contracted in writing with a firm 
for the necessary excavating and masonry for 
the foundations. Some of the terms of that con- 
tract will be mentioned later. The contractors 
sublet the excavating to another, who began its 
performance, having a foreman there in charge 
of a number of workmen and teams. The de- 
fendant’s chief engineer occasionally visited the 
work, but the actual superintendence, under the 
first contract mentioned, was mainly exercised 
by Mr. Butts, the engineer’s assistant, who re- 
mained on the ground. The foreman of the dig- 
ging party testified that the subcontractor placed 
him under the orders of Mr. Butts, and that the 
work was accordingly done as the latter directed. 
About the time the excavating began, plaintiff 
had an interview with Mr. Butts, in which he 
asked “if he thought it was not dangerous to be 
taking dirt away,’’ (namely, from “alongside the 
wall;’’) to which Mr. Butts replied that *‘there 
was not going to be any injury to the building. 
Of course, he was going to take it out in sections, 
and wallit upas they went along.’’ Plaintiff 
says that that ‘-kind of satisfied’’ him. The house 
fell about a week later. Puaintiff observed the 
work meanwhile. A trench some 5 feet wide and 
from 7 to 11 feet deep was first dug, near defend- 
ant’s east boundary line, from the street to a point . 
about opposite the south end of plaintiff's build- 
ing, some 72 or 73 feet. The foundation of the 
latter was ata depth of 11 feet from the natural 
surface. They then began at the street line, and 
carried the trench to a further depth of about 2 
feet (a total depth of about 13 feet) for a distance 
of 25 or 30 feet from the street. The concrete and 
footing stone of defendant’s foundation wall were 
then laid in the space or section. Three days 
later, according to the testimony of the foreman 
of the excavators, Mr. Butts directed him to ‘‘take 
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out the remainder of the ditch,’’ and he proceeded 
to do so, excavating to the additional depth of 24 
to 26 inches (to correspond with the level of the 
first section) alongthe entire building line op- 
posite plaintiff’s house,a stretch of 40 odd feet 
from the end of the first section. Mr. Butts was 
present while this work was being done. The 
job was begun at half past 2 o’clock, and was 
finished about half past 5 o’clock of the same 
afternoon. That night, about 10 o’clock, a large 
part of plaintiff's building slipped into the exca- 
vation, on account, asit is claimed, of that re- 
moval of its lateral support; but that portion of 
the house which faced the masonry work of the 
first section of defendant’s foundation (for a dis- 
tance of 26 feet from the street front) remained in 
place. The soil of the locality is that of the Mis- 
souri river bottom—a mixture of sand and loam, 
formed by alluvial deposits. There wasabundant 
evidence of experienced builders and civil en- 
gineers that the customary way of removing such 
soil for foundations adjacent to and below that of 
other buildings is to take out the earth In sections 
of 10 to 16 feet, each, in length, and to substitute 
the new foundation in each section before opening 
the next one; that any other mode of doing such 
work is likely to result as in the present case; but 
that building in sections involves an expense from 
18 to30 per cent. greater than the cost of proceed- 
ing with subdividing the work in that manner. 
On these facts the trial court declared that plaint- 
iff had no cause of action, and he has appealed 
against that ruling. 

1. Before reaching the main issue, it will be 
well to dispose of a subordinate one, touching the 
responsible connection between defendant and the 
digging force, to whose acts the consequences 
complained of are ascribed. The defendant 
claims that those acts were done, in effect, by a 
contractor independent of its control, and that it 
is not liable on account thereof. Itis now an ac- 
cepted rule that supervision of such work may be 
retained without interfering with the independent 
action of liability of contractors who have en- 
gaged to perform it or subdivision of it; but in 
the case at bar the contract under which the work 
was done goes much further. It declares that 
‘the excavation shall be carried to such general 
depth as may be indicated by the engineer. Ex- 
cavations for the trenches and piers will be made 
as required from time to time in the progress of 
the work, and to such an extent as may be indi- 
cated by the engineer.”” Along with this language 
are statements that the engineer was “in charge 
of the work,” and that men who refused or neg- 
lected to obey his orders were to be discharged 
by the contractors. Now, the very act complained 
of bere is the digging of the trench too long and 
too deep in the circumstances. That act is charged 
as negligence. 
representative on the spot, acting for the chief 
engineer, who had express power to direct ‘‘by 
his authorized agents’’ as well as persoually. The 
work was done precisely as ordered. Thus it was 


It was ordered by defendant’s ° 





the exercise of the discretion or judgment vested 
in the supervising authority which caused the 
catastrophe; and for that exercise of judgment 
defendant must respond. Lancaster v. Insurance 
Co. (1887), 92 Mo. 460,58. W. Rep. 23; Bower 
v. Peate (1876), 1 Q. B. Div. 321. 

2. The chief question in the case is to determine 
what duty towards plaintiff rested upon defendant 
in view of the facts. Very much has been writter 
upon the right of lateral support and its limita- 
tions under the English law. It will not be 
necessary to resta’e the general principles govern- 
ing that right. They were discussed very lucidly 
here, years ago, in Charless v. Rankin (1856), 22 
Mo. 573, which remains a leading case on that 
subject. For present purposes it will suffice to 
say it is settled law that the unquestionable right 
of a land-owner to remove the earth from his own 
premises, adjacent to another's building, is sub- 
ject to the qualification that he shall use ordinary 
care to Cause no unnecessary damage to his neigh- 
bor’s property in so doing. We need not inquire 
how such a principle became ingrafted upon a 
system which traces its origin to the English 
common law; but that it is there is evidenced 
by abundant decisions, of which afew leaders, 
besides that above cited, may be mentioned: 
Foley v. Wyeth (1861), 2 Allen, 131; Austin v. 
Railroad Co. (1862), 25 N. Y. 334; Quincy v. 
Jones (1875), 76 Ill. 240. The underlying prin- 
ciple of legal ethics on which this rule rests is 
well stated in Charless v. Rankin, above, to be 
that, ‘‘if a man, in the exercise of his own rights 
of property, do damage to his. neighbor, he is 
liable if it might have been avoided by the use of 
reasonable care.’ The reports furnish many 
illustrations of its application, but we need not 
stop to emphasize the statement of it by refer- 
ences to them, since its force, in cases of this 
character, is now fully recognized. What is the 
standard of ordinary care which one excavating 
on his own estate must use to avoid damage to 
his neighbor’s building is a question of some 
difficulty. “In many localities the subject is regu- 
lated by statutes defining the reciprocal rights of 
the parties. It may be stated generally, in the 
absence of a statutory rule, that the care required 
of a party so excavating is that of a man of ordin- 
ary prudence inthe circumstances of the particular 
situation; but that statement affords meager aid 
in determining the exact duty imposed by the 
rule in its practical application to any given case. 
The fact is that the particular circumstances so 
largely shape and indicate the duty that any at- 
tempt toreduce the rule to greater certainty 
would probably tend to impede, rather than to 
promote, the administration of justice.’ Quite 
recently it has been definitely held, following 
supposed indications in earlier cases, that prior 
notice to the neighbor whose property may be 
endangered by an excavation is an essential part 
of the ordinary care referred to,—Schultz v. 
Byers_ (1891, N. J. Err. & App.), 22 Atl. Rep. 514; 
but that ruling was accompanied by a vigorous 
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dissent, and can scarcely be considered as setting 
the point. Itis not necessary to decide it in the 
case at bar, for it is here conceded that plaintiff 
had ample notice, in fact, of the intended exca- 
vation. He also had notice that it was to be made 
in a particular manner, namely, by removing the 
dirt, in ‘‘sections,”’ and walling ‘it up as they went 
along.”’ The defendant’s superintendent in 
charge so stated to him at the outset, when plaint- 
iff suggested the danger of the undertaking; and 
the former, asa witness in the cause, did not 
deny the plaintiff's account of that interview. It 
was in evidence that that course was the one in- 
dicated by ordinary prudence, and by the uniform 
custom of builders in that locality, in view of the 
nature of the surrounding soil. But for that in- 
formation as to the mode of excavation and con- 
struction to be pursued, the plaintiff might have 
taken effective steps to shore up and protect his 
building,—steps which were unnecessary if the 
work was done in sections. We think that plaint- 
iff had the right to rely upon the statement of the 
superintendent, made during the _ progress 
of the work and of his agency (and 
hence res geste), as to the care which 
defendant intended to exercise towards the prop- 
erty of plaintiff, with reference to which that 
statement was made. He had the right to as- 
sume that the course foretold would be followed, 
at least until he had notice to the contrary, and a 
reasonable opportunity thereafter to act upon 
such later notice. We have added this last ob- 
servation to meet the suggestion of defendant that 
plaintiff was duly advised that the excavation was 
not being dore in sections. But on this point it 
appears that one section was first built substan- 
tially as promised, and that the long and danger- 
ous excavation later, to which the fall of the 
building is charged, occurred between half past 2 
and 5 o'clock of the afternoon preceding the 
injury. 

On these facts the court cannot justly declare, 
as a conclusion of law, that plaintiff, in the exer- 
cise of reasonable care, was chargeable with notice 
that the plan of construction previously indicated 
by the superintendent was not to be followed, and 
should have taken measures of his own for the 
protection of his domicile. Nor do we think 
plaintiff's case concluded by the consideration 
that the removal of the earth in sections would 
have involved some additional outlay, and would 
have lessened, in some slight degree, thestrength 
of its foundation wall. As to the latter fact, it is 
not claimed that the utility or value of the wall 
for the purpose of its construction would be in 
any wise impaired by the building in sections. 
As to the former fact of extra expense, we regard 
it immaterial, in view of the other evidence 
already alluded to, not to mention broader consid- 
erations bearing on that point. Beauchamp v. 
Mining Co., (1883), 50 Mich. 163, 15 N. W. Rep. 
65. If defendant notitied plaintiff that a certain 
mode of proceeding was to be pursued, and thus 
led him to act upou that hypothesis, and refrain 





from taking steps which would oiherwise have 
been necessary and prudent to insure the safety 
of his property, the risk of injury to the plaintiff 
in the premises imposed on defendant the duty 
towards him of conforming to the plan of work of 
which it ha¢ advised him, or to reasonably notify 
him of a change in that plan in season to admit of 
his adopting protective measures of hisown. The 
evidence tends to prove that no such evidence was 
given, and,in default thereof, the measure of 
reasonable and proper care on defendact’s part, 
in the circumstances, was that indicated in the 
statement of the superintendent. Asto whether 
the same measure of care would rest upon defend- 
ant in the absence of the peculiar facts here pre- 
sented we are not called upon tosay. Inthe view 
we take of the case, the fact that the promised 
course of construction involved a greater expense 
than some other one can have no material bearing 
on the rights of the partigg. On the whole case 
we think it fairly a question of fact whether de- 
fendan: exercised ordinary care in directing the 
excavation to be made as itdid,in view of the 
circumstances mentioned, and whether the fall 
of the building was caused or contributed to by 
any waut of such care. The trial court, we con- 
sider, erred in instructing to the contrary. ‘The 
judgment should be reversed, and the cause re- 
manded. It is so ordered. 


NOTE.—Though the question at issue in the prin- 
cipal case is One more or less of fact bearing on its 
peculiar circumstances, the dissenting opinion of 
Sherwood, C. J., concurred in by Gantt, J., will show 
that there is beneath the surface a question of law as 
well. The dissenting judge quotes the words of sev- 
eral text writers upon the subject of actionable negli- 
gence under the circumstances here stated, as follows: 
“Of a nature somewhat akin to the easement of light 
connected with the ownerxhip of a house is that of 
support or the right of having one’s land and the 
structures erected thereon supported by the land ofa 
neighboring proprietor. 

Thé proposition may be stated thus: “A, owning a 
piece of land without any buildings upon it, has a 
natural right of lateral support for his land from the 
adjoining land. This right exists independent of 
grant or prescription, and is also an absolute right; 
so that, if his neighbor excavates the adjoining land, 
and in consequence A’s land falls, he may have an 
action, although A’s excavation was not carelessly or 
unskillfully performed. This natura! right does not 
extend to any buildings A may place upon his land; 
and therefore, if A builds his house upon the verge of 
his own land, he does not thereby acquire a right to 
have it derive its support from the land adjoining it 
until it shall have stood and had the advantage of such 
support for twenty years. In the meantime such 
adjacent owner may excavate his own land for such 
purposes as he sees fit, provided he does not dig care- 
lessly or recklessly; and if, in so doing, the adjacent 
earth gives way, and the house falls by reason of the 
additional weight thereby placed upon the natural 
soil, the owner ofthe house is without remedy. It 
was his own folly to place it there. But if it shall 
have stood for twenty years with the knowledge of 
the adjacent proprietor, it acquires the easement of a 
support in the adjacent svil. * * * But this right 
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of a land-owner to support his land against.that of the 
adjacent owner does not, as before stated, extend to 
the support of any additional weight or structure that 
he may place thereon. If, therefore, aman erect a 
house upon his own land, so near the boundary line 
thereof as to be injured by the adjacent owner exca- 
vating his landin a proper manner and so as not to 
have caused the soil of the adjacent parcel to fall if it 
had not been loaded with an additional weight, it 
would be damnum absque injuria,—a loss for which 
the person so excavating the land would not be re- 
sponsible in damages.’’ 2 Washb. Real Prop. (5th 
Ed.) pp. 380-382, and cases cited. In2 Shear. & R. 
Neg. (4th Ed.) § 701, itis stated: “In exercising his 
rights over his land, the owner is bound to use ordinary 
care and skill for the purpose of avoiding injury to his 
neighbor. Thus, while, as a general rule, he is not 
bound to continue the support which his land gives to 
a structure upon, or other artificial arrangement of, 
adjoining land, and is, therefore, not liable for the 
natural consequences of his withdrawing this support, 
yet in doing so he must act with such care and caution 
that (as nearly as by r@sonable exertion it is possible 
to secure such aresult) his neighbor shall suffer no 
more injury than would have accrued if the structure 
had been put where it is without ever having had the 
support of his land. One who digs away land which 
affords supportto an adjoining house ought to give 
the owner reasonable notice of his intention to do so, 
and he must allow the latter all reasonable facilities 
for obtaining artificial support, including a temporary 
privilege of shoring up the house by supports based 
upon the former owner’s land ;” and in the next pre- 
ceeding section the ruleis laid down that “‘it is not, 
therefore, necessarily negligence on the part of a 
land-owner to make a use of his land which inevitably 
produces loss to his neighbor; for, as he may willfully 
adopt such a course, ard yet not be a wrong-doer, 
much less is he liable for unintentionally doing that 
which he has a right to do intentionally.” In an- 
other approved writer on negligence it is stated: 
“But, whatever may be the right of one land-owner to 
excavate his own soil so as to deprive his neighbor’s 
land of its support, the authorities are agreed that he 
must exercise what care and skill he canto prevent 
injury to his neighbor; and if he inflict an unnecessary 
injury upon his neighbor through negligence, he must 
pay the damages. Thus the authorities are agreed 
that one who proposes to excavate, or make other 
alterations or improvements upon his own land, which 
may endanger the land or house of his neighbor, is 
bound to give the latter reasonable notice of what he 
proposes to do,to enable him totake the necessary 
measures for the preservation of his own property. 
But, after giving such notice, he is bound only to rea- 
sonable and ordinary care inthe prosecution of the 
work. Where the excavation was of itself lawful, and 
the gravaman of the plaintiff’s complaint was held 
incumbent of the plaintiff to show negligence by other 
proof than by the mere fact that the walis of his house 
cracked and gave way. Inthe view of the court so 
deciding, this was not a case for the application of the 
rules res ipsa loquitur. * * * If the owner of a 
house in a compact town finds it necessary to pull it 
down and remove the foundation of his building, and 
he gives notice of his intention to the owner of the 
adjoining house, he is not answerable for the injury 
which the owner of that house may sustain by the 
operation, provided he removes his own with reason- 
able and ordinary care,’ 1 Thomp. Neg. 276, 278. 
The court of appeals of Kentucky say: ‘The pro- 
prietor making the excavation cannot be charged with 





damages for negligence because he failed to shore up 
his neighbor’s house in a case where the latter has no 
right of support in the nature of an easement by grant 
or prescription. Insuch acase, his neighbor must 
shore up his own house.”’ 

Shrieves v. Stokes, 8 B. Mon. 453. And there is no 
obligation on the part’ ofthe owner of a building 
about to be removed to shore up the other buildings. 
Goddard, Easem. (Bennet’s Ed.) pp. 43, 44. In Shafer 
v. Wilson, 44 Md. 268, the same doctrine is distinctly 
recognized,—that, proper notice being given to the 
owner ofa building on an adjacent lot, it is the duty 
of the latter, on receiving such notice, to shore up his 
own building. In Lasala v. Holbrook, 4 Paige, 169, 
the same principle finds recognition. To the same 
effect, see Peyton v. London, 9 Barn. & C. 725, and 
other English cases, and 2 Shear. & R. Neg., supra, § 
701. And the duty of the owner ofa building on an 
adjacent lot which may probably be imperiled by the 
digging for a foundation on his neighbor’s lot, to 
protect his building, is stated to begin after he 
has heen notified of the intended improvement, and 
given an opportunity to protect his own interests. 
But ifhe has personal knowledge of the progress of 
the intended improvement, this is tantamount to 
notice. Thisis the doctrine, also, of this court in 
Charless v. Rankin, 22 Mo. 566. 

Applying the result of these authorities to the facts 
of this case the dissenting judges claim upon authority 
of Peyton v. London, supra, that the plaintiff having 
actual knowledge that the adjoining building was 
being pulled down, it was the duty of the plaintiff to 
shore up their building by supports within that build- 
ing. And thatthe improving owner assuming that 
notice of the intended excavation has been given or 
that knowledge of it exists, isonly responsible for 
actual or positive negligence in the manner of digging 
for the foundation of his proposed building. So long 
as he doesnot dig carelessly or recklessly he is free 
from liability let the consequences be what they will. 
And as the plaintiff here was fully cognizaut of what 
was going on, he was bound properly to shore up, 
support or protect his own building against any pro- 
bable danger. And as it was the plaintiff’s duty to 
protect his own property from destruction, it is clear 
that a concurrent duty to protect the same property 
could not exist as against the defendant. 

The dissenting judges believe that Charless v. Ran- 
kin, supra, is authority for the assertion that the 
owner of the servient tenement owes no duty to the 
adjoining proprietor to guard the interests of his 
neighbor as he would do as the prudent owner of both 
properties; that he was not bound, for illustration, to 
goto an increased expense in the progress of excava- 
tion by building his foundation wall in sections nor to 
weaken that wall by such a course and that a failure 
thus to build and thus to injure the wall was not neg- 


ligence. 
Applying these principles to the case, the dis- 
senting judges conclude that it becomes wholly 


immaterial whether or not arepresentative of the 
defendant company gave assurance to the plaintiff that 
he would build the remainder of the wall in sections. 
Such promise or assurance if it were not the duty of 
that company was but a nude pact made without 
either duty to create or consideration to support it 
and therefore not obligatory onthe defendant com- 
pany. Besides after the promise was made the plaint- 
iff was present and knew that the promise as to 
building in sections was not performed. 

See on the subject of this case, Schultz v. Byers, 33 
Cent. L. J. 300, where it was held that the excavation 
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by anowner onhis own land adjoining another’s 
building causing damage without his knowledge 
or previous notice to him is evidence of want of care 
in doing the work. 

The reader will finda note appended to that case 
containing an exhaustive review of the authorities. 


CORRESPONDENCE. 





STOPPAGE IN TRANSITU IN GEORGIA. 
To the Editor of the Central Law Journal: 


In the CENTRAL LAW JOURNAL for May 20, 1892, 
vol. 34, pp. 421 and 422, you add your quota to the 
‘considerable mild criticism” of the decision of the 
Supreme Court of Georgia, in the case of the Ocean 
Steamship Co. v. Ehrlich, 14 S. E. Rep. 707. After 
stating the case and decision you conclude your crit- 
icism, thus: “The prevailing current of authority is 
that the delivery tothe consignee, sufficient to take 
away the right of stoppage by the consignor, may be 
constructive as well as actual, and under the circum- 
stances of thease as presented, where tbere was an 
actual bona Jide sale of the goods and an actual, though 
not technical assignment of them, the conclusion of 
the court seems unwarranted and questionable.”’ 
Your criticism seems to be based upon the study of 
the head-note of the case rather than the decision. 
The provisions of the Code of Georgia, as set out in 
the decision itself, absolutely exclude the holding by 
the court that a constructive delivery to the consignee 
can defeat the right of stoppage in transitu. The 
sections are as follows: . 

‘2075. The right of stoppage in transitu exists 
whenever the vendorin asale on credit seeks to re- 
sume the possession of goods while they are in the 
hands of a carrier or middie-man, in their transit to 
the vendee or consignee, on bis becoming insolvent. 
It continues until the vendee obtains actual possession 
of the goods.’’ ‘2649. Ifthe goods are delivered be- 
fore the price is paid, the seller cannot retake because 
of failure to pay; but until actual receipt by the pur- 
chaser the seller may at any time arrest them on the 
way and retain them until the price is paid. If credit 
has been agreed to be given, but the insolvency of the 
purchaser is made known to the seller, he may still 
exercise the right of stoppage in transitu.”’ The 
question was also decided in Macon Railroad Co. v. 
Meador, 65 Ga. 705,6 Am. & Eng. R. R. Cases, 450. 
On the other point, section 2650 of the Code of Georgia, 
also quoted in the decision, seems equally conclusive; 
it reads as follows: 

**A bona Jide assignee of the bill of lading of goods 
fora valuable consideration, and without notice that 
the same were unpaid for, and the purchaser insolv- 
ent, wiil be protected in his title against the seller’s 
right of stoppage in transitu.’”’ Bearing in mind that 
the laws favor the rights of creditors, and that all laws 
in derogation of those rights are to be strictly con- 
strued, and also the rulethat expressio unius est ex- 
clusio alters, the Supreme Court of Georgia was 
undoubtedly right in declaring that “the law recog- 
nizes no substitute for such an assignment” of the bill 
of lading. Your usual candor will doubtless urge 
you to recognize the justice of the foregoing and 
thereby add further laurels to the general wisdom of 
your criticisms. EDWARD S. ELLIOTT. 





BOOK REVIEWS. 





HARRIS ON IDENTIFICATION. 

The subject here treated is a separate branch of the 
law of evidence and the writer treates of the identity 
of persons and things, living and dead, animate and 
inanimate, things real and personal—in civil and erim- 
inal practice in England and America. He dis- 
cusses the various means of identifying the living and 
the dead, the prisoner and the injured or killed: by 
circumstances, appearance, clothing, photographs, 
voice of the living, by opinion evidence, weapons, and 
other articles. On the subject of identification of 
things he treats of the view of premises by the jury, 
portable goods in the court for inspection, compulsory 
physical examination for identity of the person or 
extent of injuries. The identity of real estate: by 
monuments and objects, courses and distances, metes 
and bounds, descriptions in deeds and wills. Identity 
of personalty in chattel mortgages and where the sub- 
ject of replevin, larceny or robbery. He treats of 
ancient records and documents, judgment entries, 
liens, pedigree, and heirship, and on the subject of 
handwriting, subscribing witnesses, comparison and 
conflict. In a certain sense the book is a novelty 
for though it has found treatment in larger works on 
evidence, but little attention bas been paid to it and as 
a matter of fact the modern development of the subject 
has been such as to justify a separate treatment. The 
work is well written and accurately prepared and we 
have no doubt will be found of good use by those who 
bave interest in*its subject. It contains five hundred 
pages, has a good index and is published by H. B. 
Parsons, Albany. 


HUMORS OF THE LAW. 





Murderer (to Judge). Is this my lawyer? 
His Honor. Yes. 

“Ts he going to defend me?’’ 

“Ves.” 

“Tf he should die, could I have another?’’ 

“Toes.” 

**Can I see him alone for a few minutes ?”’ 


Judge. One year and fifty dollars fine. 

Prisoner’s Lawyer. I would like to make a motion 
to have that sentence reversed. 

Judge. All right! Fifty years and one dollar fine. 


Scene, lawyer’s office. Enter little girl, sobbing 
bitterly. 

Lawyer. Why, little one, what’s wrong? 

Little Girl. Are you Mr. Blank, the lawyer? 

The Lawyer. Yes. What is it you want? 

Little G rl. I want—(sob)—I want—a divorce from 
my pa and ma. . 

Chaquette, who was recently tried at Rutland, Vt., 
for nturder, and defended under an insanity plea, had 
been a thrifty man, had saved $1,500 or $2,000, and was 
therefore ableto hire a numberof lawyers for his 
trial, including a well-known St. Albans practitioner. 
When the trial was ended and the bills came in how- 
ever, Chaquette objected to them with great vigor as 
exhorbitant, and somebody reported the fact to the 
St. Albans lawyer. 

“What is that?” he asked. 

“Why, Chaquette says that the lawyers’ bills are 
simply outrageous.”’ 

“Ts that so?” exclaimed the St. Albans man. “ Great 
Scott! after all has been done, that man goes and has 
a lucid interval!”—Green Bag. 





THE CENTRAL LAW JOURNAL. 











WEEKLY DIGEST 


or ALL the Current Opinions of ALL the State 
and Territorial Coarts of Last Resort,and of the 
Supreme. Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented apon ip our Notes of 
Recent Decisions. 






CALIFORNIA..... oSeenseoscneees 11, 26, 39, 56, 57, 69, 75, 76, 94 
GOGRBARSs cccvccccees opbbiiedscbbeeusepeedss 15, 36, 45, 77, 98 
CONNECTICUT...... chine veessneteso cqnveetoneses 4, 72 
FLORIDA 000000 scccce coccce ccccccccccccccsccecccose -ee19, 31 
ILLINOIS 7, 51, 83, 85, 101, 108 
PR ccocceSedccesscccccascceoscodip aay Ee OOb tee Wee oe 
PE Meccccscoscoss eeugened 14, 20, 28, 44, 49, 64, 65, 81, 92, 105 
IND Sevccsccescsdevcccccocccccnesssesosereveesdeonees 52 
DURBAN .cvecvcccceseccocccccoscssse 38, 61, 73, 80, 90, 97, 113 
MARYLAND.........000- COCesee cove: socessooesoose 2, 32, 53, 7 

MASSACHUSETTS ...ccccccccccccccccsccccs Cevecsccccescocecs 42 
MICHIGAN 1, 3, 16, 4i, 54, 84 





MISSOURI 21, 22, 23, 24, 25, 27, 29, 30, 33, 55 








12, 78, 104 

C000 COSSSS OOo eH COCSE Cece ceSeseneoees cosees 10,17, 111 
ereceeeeocecescesoccs cocces eceeecede coos csoososces 59, 67 
odeesedesec 109 

CSeeSeOS oo receSceesoecs cocscoessoosouceseveeseoeses 86 
PENNSYLVANIA 18, 48, 50, 62, 63, 74, 82, 89, 95, 107, 110, 114, 115 
SOUS CAROTENE .0< sisccccccccccccvcssces 9, 34, 43, 58, 66, 68 
UNITED STATES C. C 6,7, 18,47, 87, 91, 102, 106 
UNITED STATES C. C. Of APP......ccccccccccess 8, 98, 100, 103 
SE GUREES BD. O...ccccecccccoscecess aatietneniamasiel 40, 96 
WE nccccgenssesecssccce cocconcosocncewscosoowseseeses 112 





1. ACCOUNTING—Interest. — Where on an accounting 
the rate of interest on a ioan is no more than the legal 
rate, and no claim is made of misrepresentation or fraud 
in the contr#ct establishing it, a court has no power to 
change it.—Curtiss v. Sheldon, Mich., 51 N. W. Rep 1057. 


2. APPEAL— Amendments.—An appeal recited that it 
was taken from a decision of the street commissioners 
assessing benefits to property by opening a street. It 
appeared that no benefits had been assessed, but dam- 
ages had been awarded for taking the property: Held, 
that the appeal should be amended on motion by sub- 
stituting the word ‘‘dam+ges” for “benefits.”—Farrell 
v. Mayor, etc., of City of Baltimore, Md., 23 Atl. Rep. 1096. 


3. ASSIGNMENT FOR BENEFIT OF CREDITORS — Pref- 
erence.—A mortgage by an insolvent debtor to a part 
only of bis creditors is not within How. St. § 8739, pro- 
viding that all assignments commonly called “com. 
mon-law assignments for benefit of creditors” shall be 
void, unless tree from preference. — Warren v. Dwyer, 
Mich., 51 N. W. Rep. 1062. 


4. ASSOCIATIONS— Actions.—At common law an unin- 
corporated association cannot be sued by one of its 
membe?!s, nor is such right given by Gen. 8t. § 979, which 
provides that “any number of persons associated to- 
gether in a voluntary association, not having corpo- 
rate powers, but known by some distinguishing name, 
may sue and be sued, plead and be impleaded, by such 
name.’’— Huth v. Humboldt Stamm, Conn., 23 Atl. Rep. 
1084. 


5. ATTACHMENT—Priority.—W here an attachment was 
levied on a number of hogs, and, by an agreement be- 
tween the creditor and debtor, they were delivered by 
the sheriff to another to be sold, and the money was 
paid into court, the fund could not be subjected by pro- 
ceedings supplementary to a subsequent execution 
against the debtor to the payment of another judgment, 
as the property did not cease to be in custodia legis when 
the sheriff permitted the same to go out of his posses- 
sion and be soid, and the proceeds should be applied, 
pursuant to the order in attachment, to the payment 








ofthe attaching creditor’s judgment.—First Nat. Bank 
of Kendallville v. Stanley, Ind., 30 N. E. Rep. 799. 

6. BaAIL-BONDS— Forfeiture.— Proceedings in the fed- 
eral courts in Kansas,to enforce a forfeited bail-bond 
given in the federal court against the sureties, must be 
by action after the end of the term, as provided by Gen. 
St. Kan. ch. 82, § 153, and a judgment entered during the 
term, upon motion merely, after an entry of forfeiture 
and the issuance of a scire facias, is void. — United States 
v. Insley, U. 8. C. C. (Kan.), 49 Fed. Rep. 776. 


7. BANKS AND BANKING — Checks for Collection. — 
Whether the title to a check deposited with a bank 
passes to the bank before collection, so as to im- 
mediately create the relation of debtor and creditor 
between it and the depositor, is a question of fact, de- 
pending upon the circumstances and course of dealing 
in each particular case.— City of Somerville v. Beal, U. 8. 
C. C. (Mass.), 49 Fed. Rep. 790. 


8. CARRIERS — Passengers — Damages. — In an action 
for personal injuries caused by defendants’ negligence, 
where it appears that plaintiff has not fully gained the 
use ofthe injured member, damages may be given for 
future loss.—Eddy v. Wallace, U.8.C.C. of App., 49 Fed, 
Rep. 801. 


9. CARRIERS— Passenger— Exemplary Damages. — In 
an action against a railroad company by a pussenger 
for damages, it appeared that she purchased a ticket 
to acertain station; that she was carried beyond the 
station without an opportunity to alight; that, on the 
discovery of such fact, she requested the conductor to 
return to the station; that be refused to do so, and 
ejected her from the train: Held that, in the absence 
of proof by defendant of some controlling exigency, the 
refusal to return to the station and the ejectment were 
willful and malicious, and entitled plaintiff to exem- 
plary damages .— Samuels v. Richmond G D. R.Co,S8. 
Car., 148. E. Rep. 943. 


10. CHATTEL MORTGAGES — Trover.— The owner of a 
second chattel mortgage, who forecloses at maturity 
and purchases the chattels at the foreclosure sale, may, 
before the maturity of the first mortgage, maintain an 
action for conversion of such chattels against the 
mortgagor’s vendee, who acquired possession subse 
quent to the lien of the second mortgage, and before 
the foreclosure thereof. — Moore v. Prentiss Tool ¢ Sup 
ply Co., N. Y., 30 N. E. Rep. 736. 

11. CONTEMPT—Punishment.— St. 1891, p. 52, providing 
that a judgment that defendant pay a fine may also 
direct that he be imprisoned until the fine be satisfied, 
does not apply to cases of contempt; Section 11 pro 
viding that the Penal Code “does not affect any power 
conferred vy law upon any tribunal or officer, to im- 
pose or inflict punishment for contempt.”— Ez parte 
Abbott, Cal., 29 Pac. Rep. 622. 


12. CONTRACT— Reformation.— In the absence of am 
biguity in a written agreement which is complete, oral 
evidence cannot be introduced to explain or vary it. 
If, through mistake, an agreement in writing does not 
express the contract which the parties intended to 
make, the remedy is in equity to refo:m it; but until it 
is so reformed itis unassailable by parol testimony.— 
Van Horn v. Van Horn, N. J., 23 Atl. Rep. 1079. 

13, COPYRIGHT— Fictitious Business.— One who does 
business under a conventional or fictitious partner- 
ship name may obtain a valid copyright under that 
name, and may sue to restrain an infiingement thereof 
without averring the filing of the certificate required 
by the New York statutes.— Scribner v. Henry G. Allen 
Co., U. 8. C. C. (N. Y.), 49 Fed. Rep. 854. ; 

14. CORPORATIONS— Assignment of Stock Certificate. 
—A valid transfer of corporate stock can only be made 
on the books of the corporation, and the mere assign- 
ment and delivery of stock certificates will not divest 
the transferrer of individual liability on the stock sold. 
— Plumb v. Bank of Enterprise, Kan., 29 Pac. Kep. 699. 

15. CORPORATIONS — Powers of Officers.—The general 
manager of a 1rilling company has no power, by virtue 
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of his office,to bind the company by contracts for the 
purchase of machinery. — Victoria Gold Min. Co. v. 
Fraser, Colo., 29 Pac. Rep. 667. 


16. CORPORATIONS—Ultra Vires.— In an action against 
acorporation ona note given by defendant for prop- 
erty which was delivered to defendant, and used by it, 
defendant is estopped to set up the defense of ultra 
vires —Dewey v. Toledo, A. A. gf N. M. Ry. Co., Mich., 51 
N. W. Rep. 1063. 

17. COVENANT.—The breach of a covenant not to erect 
on land any tenement house will not be enjoined where 
the surrounding neighborhood subsequently becomes 
chiefly occupied with flats and tenement houses, and 
there are in the immediate vicinity gas works, black- 
smith and carpenter shops, and drinking saloons, since 
the change in the character of the locality has defeated 
the purpose of the covenant.— Amerman v. Deane, N. Y., 
30 N. E. Rep. 741. 


18. COVENANTS AGAINST INCUMBRANCES. — Trustees 
who grant land under a covenant that they have 
neither done, nor willingly suffered to be done, any act 
whereby the land is or may be incumbered, are liable to 
the grantee for money paid to satisfy pre-existing 
liens on the land for street improvement.— Devine v. 
Rawle, Pa., 23 Ati. Rep. 1119. 


19. CRIMINAL Law—Accused as Witness.—Section 29 p. 
519, McClel. Dig., permits to the party accused, in all 
criminal! prosecutions, the right of making a statement 
to the jury under oath of the matter of his or her de- 
fense. This does not constitute the prisoner a witness, 
nor subject him to the rules applicable to witnesses, 
nor render him liable to cross-examination ; and, while 
making such statement,the court should, sua sponte, 
prevent any interference with the prisoner, either by 
questions or suggestions from the jury, the State at- 
corney, the prisoner’s counsel, or from any one else.— 
Hawkins v. Statc, Fia., 10 South. Rep. 822. 


20. CRIMINAL LAW—Appeal.—After all of the proceed- 
ings of a criminal cause are concluded, except the 
passing of sentence, which at the instance ofthe de- 
fendant,is continued to a subsequent term, such con- 
tinuance does not carry with it the right to present 
and settle a bill of exceptions beyond theterm at which 
the rulings were made and excepted to.— Powers v. Mc- 
Cue, Kan., 29 Pac. Rep. 688. 


21. CRIMINAL Law—Attempt to Commit Robbery.—Rev. 
St. 1889, § 3530, providing that “every person who shall 
be convicted of feloniously taking the property of an- 
other from his person or in his presence, and against 
his will, by violence to his person or by putting him in 
fear of some immediate injury to his person, shall be 
adjudged guilty of robbery in the first degree,” does 
not define several distirct felonies, but defines merely 
one felony which may be committed in several ways.— 
State v. Montgomery, Mo., 19 8. W. Rep. 221. 

22. CRIMINAL Law— Constitutionality of Law.— Where 
the legislature, by an act constitutional on its face 
creates a criminal court for a county, it will be conclu- 
sively presumed, in a collateral attack upon the con- 
stitutionality of the act, that the county had a popula- 
tion of over 50,000 iphabitants, and that the act did not 
violate Const. art. 6, §31, prohibiting the legislature 
from establishing a criminal court in any county not 
having such a population.—State v. Wiley, Mo., 198. W. 
Rep. 197. 

28. CRIMINAL LAW— Crimes of Wife.—An the trial of a 
married woman for mayhem, committed in the pres- 
ence of her husband, where by her own evidence she 
exonerates him of all complicity in the felony, the court 
properly refused to instruct the jury either that, if the 
husband was present, they must acquit, or, that, if 
“there was no evidence that defendant’s husband dis- 
approved of the acts of defendant, and unless that fact 
is established, they must acquit.”—State v. Baker, Mo., 
19 S. W. Rep. 222. 


24. CRIMINAL Law—False Pretenses.—An indictment 





which charges the accused with feloniously obtaining 
property ‘“‘by means of and by use or cheat, fraud, 
trick, deception, false and fraudulent representation 
and statement, and false pretense,” contrary to Rev. 
St. 1889, § 3826, is not sufficiently explicit as to the means 
used to inform the accused of the nature of the accusa- 
tion against him, as required by Const. art. 2, § 22.— 
State v. Benson, Mo., 19 8. W. Rep. 213. 

25. CRIMINAL Law—False Pretenses.—Where a mer- 
chant voluntarily credits a customer for goods, and de- 
livers possession without receiving from the customer 
any other promise or agreement than that he will pay 
for the same atatime specified, the giving in payment 
a false or bogus check at that time is not the offense de- 
nounced by Rev. St. 1889, § 3826, of “obtaining” or ‘“‘at- 
tempting to obtain” the property of another “by 
means” of such checks.—State v. Willard, Mo., 198. W. 
Rep. 189. 


26. CRIMINAL Law—Former Jeopardy. — Defendants 
have been placed in “jeopardy” where they have been 
tried for petit larceny, but before verdict tne court, be- 
lieving they have been guiity of a greater offense, 
which includes the crime charged, dismisses the case ; 
and they cannot be rearrested and tried for the same 
or a higher offense, involving the same facts.—People v. 
Ng Sam Chung, Cal., 29 Pac. Rep. 642. 


27. CRIMINAL Law — Homicide—Manslaughter.—On a 
prosecution for murder, an instruction for the State 
that, although defendant killed deceased while in a 
violent passion, suddenly aroused by opprobrious 
epithets applied to him by deceased, or by deceased 
drawing his knife, yet, if such killing was done willfully, 
premeditatedly, and of his maiice aforethought, defend- 
ant was guilty of murder in the second degree, cannot 
be objected to on appeal by defendant because there 
was no evidence that deceased applied opprobrious 
epithets to him since the error, if any, was in defend- 
ant’s favor.—State v. Berkeley, Mo., 19 8. W. Rep. 192. 


28. CRIMINAL Law—Robbery.—An information alleg- 
ing that the defendant violently and feloniously took 
and stole property from the person and in the presence 
of another, with the intent to steal the same, and that 
the owner suffered it to be taken through fear of injury 
to his person and property, and to the persons of the 
members of his family, threatened to be inflicted at 
divers times prior to and at the time of the taking of 
the property by the defendant, does not charge the 
offense of robbery in the second degree, although it 
may be sufficient to charge robbery in the first degree. 
— State v. Stoffel, Kan., 29 Pac. Rep. 685. 


29, CRIMINAL PRACTICE—Embezzlement.—An indict 
ment for embezzlement is not bad on the ground that 
it charges both larceny and embezzlement, where af- 
ter charging embezzlement, it concludes with the 
words, “‘und the said G the said money, in manner and 
form aforesaid, did then and there unlawfully and 
feloniously steal, take, and carry away.”—State v. Gil- 
more, Mo., 19 8S. W. Rep. 218. 


30. CRIMINAL PRACTICE—Forgery.—An indictment al 
leging that defendant uttered and published a forged 
check, knowing it to be forged, with intent to cheat 
and defraud, was sufficient, though it did not allege the 
name of the person defendant intended to defraud.— 
State v. Warren, Mo., 19S. W. Rep. 191. 


31, CeIMINAL PRACTICE—Malicious Burning.—In the 
trial under an indictment charging the willful and ma- 
licious burning of a bridge forming part of the road-bed 
of a railway company named in the indictment as the 
owner of such bridge, the corporate existence of such 
alleged owner is sufficiently proven if it be sh owm that 
it was a corporation in existence de facto, and de facto 
im the exercise of corporate functions and franch ises, 
whether it was a corporation de jure or not.—Duncan v. 
State, Fia., 1/ South. Rep. 815. 

32. CRIMINAL ‘RIAL — Jury — Instructions. — Under 
Const. 1867, art. 15, §5, providing that “in the trial of 
all criminal cases the jury shall be the judges of the 
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law as well as of the fact,” itis in the discretion of the 
court to refuse to direct a verdict of not guilty on the 
ground that the evidence is insufficient, as the jury 
would not be bound by such instruction if given.— 
Goldman v. State, Md., 23 Atl. Rep. 1(97. 


38. DEATH BY WRONGFUL ACT—Damages.—In an ac- 
tion to recover damages for death caused by defend- 
ant’s negligence, an instruction to the jury that if they 
find for the plaintiffs “they will assess the damages in 
such sums as they believe will compensate them for 
the pecuniary injury sustained by them in the death of 
[deceased], not in excess of the sum of $5,000,” is erro- 
neous, as not furnishing the jury with a sufficiently 
definite rule forthe measure of damages.—McGowan v. 
St. Louis Ore G Steele Co., Mo., 198. W. Rep. 199. 


34. DEED—Title by Estoppel.—Where a widow, hav- 
ing, under her husband’s will, a life-estate in his land, 
conveys in fee, as sole-qualified executrix, a part 
thereof, with warranty “against me and my heirs,” the 
husband’s heirs, being also heirs of the widow, are 
estopped, after her death, to impeach the validity of 
the sale, since her covenant is binding on them to the 
extent of assets received by them from her estate.— 
Colton v. Galbraith, 8. Car., 14 8. E. Rep. 957. 


35. ELECTIONS — Stamping Ballots .— Election Law 
March 6, 1889, § 45, provides that the voter shall “indi- 
cate the candidates tor whom he desires to vote by 
stamping the square immediately preceding their 
nawes,” or in case he desires to vote for all the candi- 
dates of a party, ‘“‘he may place the stamp on the square 
preceding the title under which the candidates of such 
party” are printed: Held, that this provision is manda- 
tory; the stamping of the square being the only method 
prescribed, by which the voter can indicate his choice. 
— Parvin v. Wimberg, Ind., 30 N. E. Rep. 790. 


36. ELECTIONS AND VOTERS—Australian Ballot Law.— 
W here the law provides severe penalties against county 
clerks for violation of its provisions, fuilure on the part 
of a clerk to make proper publication of nominations, 
or printing the names of candidates under the wrong 
party device, will not invalidate the ballots.—Allen v. 
Glynn, Colo., 29 Pac. Rep. 670. 


37. ESTOPPEL.—A man deeded land to his father in- 
law in part consideration of the latter’s promise to de- 
vise it back to him. Afterwards, in a suit in which be 
and his father-in-law were both parties, he consented 
to the entry of a decree which recited that a mortgsge 
previously given by him on this land had been satis 
fied by a conveyance of the land by the father in-law 
to the mortgagee: Heldthat, having allowed his own 
debt to be discharged by this conveyance by his father- 

‘ in-law, he and his heirs were estopped from setting up 
any claim to the land by virtue of the agreement to 
devise.— Dintleman v. Gilbert, I11., 30 N. E. Rep. 766. 


38. EVIDENCE.—The American State Papers, published 
by order of congress, and the copies which they con- 
tain of legislative and executive documents, are ad 
missible in evidence.—Clemens v. Myer, La., 10 South. 
Rep. 797. 

89. EXECUTION—Sale.—Code Civil Proc. §§ 681, 683, pro- 
vide that a person in whose favor a judgment is given 
may have a writ of executions for its enforcement re- 
turnable at any time not less than 10 nor more than 60 
days. Section 684 provides that, when a judgment re 
quires the sale ot property, the same may be enforced 
by a writ reciting such judgment, and directing the sale: 
Heid, that a writ issued under said section 684 is not an 
execution, and the sale therefor, is not invalidated 
by being made after the time limited for the return.— 
Southern California Lumber Co.v. Ocean Beach Hotel Co., 
Cal., 29 Pac. Rep. 629. 


40. FEDERAL OFFENSE—Lotteries—Mails.—Under Act 
Cong. Sep. 19, 1890, making it a misdemeanor to deposit 
in the mail any newspaper containing the advertise- 
ment of a lottery, an indictment charging, in the lan- 
guage of the act, that defendant committed the offense 


by depositing such newspaper in the mail, etc., and ! 





setting forth the name and address of the person to 
whom it was sent, is sufficient without alleging pre- 
payment of postage thereon.— United States v. Lynch, U , 
8. D. C. (Cal.), 49 Fed. Rep. 851. 


41, FIXTURES—Vendor and Vendee.—Plaintiff sold a 
portable saw mill, consisting of a boiler, engine, etc., 
to be paid for by installments, the title and right of 
possession to remain in plaintiff until the price was 
paid in full. The purchaser, being permitted by the 
contract of the sale to run the machinery in several 
townships of a certain county, setit up on a farm in 
which he had an undivided interest. The boiler was 
bricked in, and the engine set up on brick-work, and 
bolted down to the foundation. Part of the machinery 
was roofed over. The purchaser afterwards conveyed 
his interest in the farm by quitclaim deed to defendant, 
who afterwards operated the mill as sole owner: Aeld, 
that the machinery remained personal property. — 
Lansing Iron § Engine Works v. Walker, Mich., 51 N. W. 
Rep. 1061. 

42. FORGING AND UTTERING CHECKS.—On indictment 
for forging and uttering a certain check, evidence that 
at the time of defendant’s arrest he had on his person 
checks, and about that time had passed others, all-of 
which were forgeries, is admissible to show his knowl 
edge that the check set out in the indictment was 
forged, and that his purpose in the forgery and the 
uttering was to defraud.— Commonwealth v. Russell, Mass., 
30 N. E. Rep. 763. 

43. FRAUDULENT CONVEYANCE. — Where a judgment 
was recovered by C against the maker of an alleged 
fraudulent conveyance after its execution, the court 
erred in an instruction that “if the C juagment was ob 
tained before the deed, and that deed was executed for 
the purpose of defrauding or delaying that claim of 
Dr. C, and nothing else, why, itis a fraudulent deed,”’ 
since the deed was fraudulent if the debt upon which 
the jadgment was recovered was in existence when it 
was made, regardless of when the judgment was re- 
covered.—Du Rant v. Du Rant, 8. Car.,14 8S. E. Rep. 
929. 

4t, FRAUDULENT CONVEYANCES—Chattel Mortgage.— 
Under a chattel mortgage, the mortgagee may place 
the mortgagor in possession of the mortgaged property 
as his agent, and make sule of the merchandise for his 
benefit and such agent may receive compensation for 
his service.— Gleason v. Wilson, Kan., 29 Pac. Rep. 693. 

45. FRAUDULENT CONVEYANCES—Evidence.— Where, in 
an action to recover personal property taken under 
execution against plaintiff’s vendor, the defense is that 
the sale4to plaintiff was made with intent to hinder, 
delay, and defraud the vendor’s creditors, both the 
vendor and his agent who made the sale may be asked, 
as witnesses, whether the sale was made with that in- 
tent.—Love v. Tomlinson, Colo., 29 Pac. Rep. 666. 


46. FRAUDULENT CONVEYANCE-—Gift to Wife.—A hus- 
band gave his wife $1,000 when he was solvent, which 
she kept in her possession for months, and finally 
loaned.the same to her husband, under an agreement 
that he would repay it. He afterwards invested the 
money in afarm, taking the title in his wife’s name, 
and became insolvent: Held, in an action by his cred- 
itors to subject the farm tothe payment of his debts, 
that the wife was entitled to protection to the extent of 


her interest therein.—Dillen v. Johnson, Ind.,30 N. E. 
Rep. 786. 
47. HABEAS CORPUS — Interstate Extradition.—In 


interstate rendition, the warrant of the executive is not 
conclusive of the fact of flight. The courts upon habeus 
corpus may inquire and determine the fact, and this at 
any time before the actual surrender of the prisoner to 
the demanding State.—In re Cook, U.S. C. C. (Wis.), 49 
Fed. Rep. 833. 


48. Highways — Dedication.—Where a proprietor of 
land lays itout in lots, which he afterwards conveys 
according to a plat which shows the lots are upon a 
street, the conveyance of the lots bounded on the street 
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is a dedication of the land covered by the plotted street 
to the use of the lot owners asa means of access to 
their lots, and he can retain no title to such street, as 
against the lot owners, except by express reservation 
in his deed.— Dobson v. Hohenadel, Penn., 23 Atl. Rep. 1128. 

49. HOMESTEAD—High ways — Dedication—Estoppel.— 
The owner of a strip of land, whose acts have been such 
asto estop him from denying that it is a public road, 
and have induced the public touse it as such, and 
have caused the officers of the township and the over. 
seer ofthe road district in which it is situate to work 
and improve it,isentitled to hold as a homestead a 
tract ofland on both sides of such strip of land, con 
sisting of less than 30 acres.—Griswold v. Huffaker, Kan., 
29 Pac. Rep. 693. 

50. INSURANCE — Proof of Loss.—Where assured, in 
good faith, furnishes the insurance company, within 
the stipulated time, with proof of loss, which he in- 
tends as a compliance with the requirements of his 
policy. the neglect of the company to give him prompt 
notice of its objections to the proof furnished is evi- 
dence of a waiver of strict compliance.— Whitmore v. 
Dwelling House Ins. Co., Penn., 23 Atl. Rep. 1131. 

51, INSURANCE POLICY — Estoppel.—Where a person, 
acting in good faith, obtains an insurance policy with- 
out actual notice that the insurance company has 
failed to filethe statement required of foreign insurance 
companies by Rev. St. 1887, ch. 73 § 124, as a prerequisite 
to doing business in Illinois, the company when sued 
on the policy is estopped from denying its authority to 
issue such policy.— Watertown Fire Ins. Co. v. Rust, Il., 
30 N. E. Rep. 772. 

52. INTEREST — Funds Held Pendente Lite.—Certain 
funds of an insolvent, which were claimed by several 
creditors, one of them a bank, were, by an order of the 
ccurt, which was made by the consent of all the parties 
in interest, paid to the bank; it agreeing to pay them 
over to the court’s order if it was finally decided that 
the bank was not entitled to them. Meantime the bank 
used the funds as itsown: Held, where the funds were 
afterwards ordered to be paid over, that the bank wag 
liable for interest thereon for the time it held and used 
them.—Kenton Ins. Co. v. First Nat. Bank, Ky., 198. W. 
Rep. 185. 


53. INTERPLEADER—Payment into Court.—On a bill of 
interpleader by one having money,all of which is 
claimed by one defendant, the other claiming half of it 
only, anorder, after the money has been paid into 
court, directing the payment at once of half of it to the 
first-mentioned defendant, is proper, notwithstanding 
the other sets up in his answer that such defendant is 
indebted to him on account of matters not connected 
with the fuud, since such indebteduess constitutes no 
lien on the fund.—Zihiman v. Zihiman, MG., 23 Atl. Rep. 
1093. 

54. INTOXICATING LiQuors—License. — Under the 
liquor tax law, which prohibits the applicant for a 
license from engaging in the saloon business until his 
bond is approved and filed with the county treasurer, 
such treasurer has no right to receive and receipt for 
such tax before the filing of the bond.—Attorney Gen 
eral v. Wayne County Treasurer, Micb., 51 N. W. Rep. 1072. 

55. INTOXICATING LIQUORS—Local Option Law—Con- 
stitutionality.—ActfApril 5, 1887, known as the “Local 
Option Law,” is not unconstitutional by reason of its 
failure to provide for publishing a notice of the special 
election within the limits of a city to be affected by the 
result of the vote, but which provides only for notice 
to be published in some paper ‘“‘in the county.”—State 
v. Dugan, Mo., 19 8. W. Rep. 195. 

56. JUDGMENT.—The grantee in a deed purporting to 
convey land then in possession of defendant, under a 
judgment in favor of defendant against the grantor, 
rendered in an action to which such grantee was not a 
party, cannot sue to set aside the judgment.— Whitney v. 
Kelley, Cal., 29 Pac. Rep. 624. 

57. JUDGMENT—Contiadiction.—_Where acourt inad- 
vestently determines two matters standing in such 





opposition as to be incapable of an harmonious con- 
struction, as,for instance, thatthe same property 
belongs absolutely to each of two persons, the decision 
is of no effect.— Gage v. Downey, Cal., 29 Pac. Rep. 635. 

58. JUDGMENT—Equitable Relief.—A court of equity 
will not restrain the enforcement of a judgment on the 
ground that defendant was never served with process, 
where the record shows no flaw or defect in the service, 
and .where defendant does not state any facts impart- 
ing to the case some feature of equitable cugnizance, 
such as fraud, accident, or mistake; defendant having 
a plain, speedy, and adequate remedy by a motion to 
vacate thejudgment inthe court andin the action 
wherein it was rendered.—Gillam v. Arnold, 8S. Car., 148. 
E. Rep. 938. 

59. JUDGMENT — Procedure—Fraud.— Representations 
made to the court by counsel of a party, asking the 
entering of a jadgment in the absence of counsel for the 
party against whom judgment is asked, to the effect 
that such counsel has consented to the entry of judg- 
ment, if false, do not constitute a mere irregularity, but 
a fraud.— Ralston v. Wells, Ohio, 30 N. E. Rep. 784. 

60, JUDGMENT — Validity.—The clerical omission, pre 
ceding the trial, from the docket entry in a cause of the 
names of some of the defendants, does not work a 
discontinuance of the action as tothem, and they are 
liable on a judgment entered against all the defendants 
generally, without specifically setting out their names. 
—Hendry v. Crandall, Ind., 30 N. E. Rep. 789. 

61. JUDICIAL SALE—Impeachment.—A purchaser at a 
judicial sale is not bound to look beyond the decree re- 
cognizing its necessity. The jurisdiction of the court is 
an essential inguiry, but the truth of the record, con- 
cerning matters within its jurisdiction, cannot be dis- 
puted.—Grevemburg v. Bradford, La., 10 South. Rep. 786. 

62. LANDLORD AND TENANT — Lease.—Where a lease 
for one year, “with the privilege of four years’ addi- 
tional lease,” contains a further provision that, if the 
lessee should continue in possession after the termina- 
tion of the above contract, “then this contract shall 
continue in full force for another year, and so on from 
yearto year,” the lessee is bound for the full term of 
four years by remaining in possession after the ex- 
piration ofthe first year, as the word “lease” in the 
first clause is equivalentto “term,” and the holding 
over by the lessee is an exercise of his option to hold 
the “four years’ additional lease,” (term).—Harding v. 
Seeley, Penn., 23 Atl. Rep. 1118. 

63. LANDLORD AND TENANT — Lease.—Where a lease 
provides that the lessee shal! pay his own water bills, 
and contains a clause of forfeiture in case the lessee 
shall fail to perform all the terms, provisions, and 
stipulations of the lease, or any of them, the lessee’s 
failure to pay the water bills works a forfeiture of the 
lease.—Hand v. Suravitz, Penn., 23 Atl. Rep. 1117. 

64. LEASE — Statute of Frauds.—Where the lessee 
signed, and the lessor accepted, a written lease, which 
was subsequently carried into execution by both par- 
ties, it will be considered as a binding obligation, and 
not within the statute of frauds.—Harris v. Harper, 
Kan., 29 Pac. Rep. 697. 

65. LIFE INSURANCE.—Where W C procures a benefit 
certificate upon his life in an insurance company, in 
which J CU, the wife of W C, is named as beneficiary, 
and J C dies before W C does, but during her life-time 
makes a will, devising all her property to W C for and 
during his life, and, after his death, to her daughter F 
AC, and during his life-time W C,'who survives his wife 
but a few months, also makes a will, giving the pro- 
ceeds of said benefit certificate to F A C, and said wills 
have been properly probated, the proceeds of said 
certificate, when paid by the insurance company, pass 
to and became the property of F A C,—Brew v. Clement, 
Kan., 29 Pac. Rep. 704. 

66. LImITATIONS—New Promise.—Where the holder of 
anote seeks to avoid the bar of the statute of limita- 
tions by a subsequent promise, arising from a partial 
payment made within the statutory period, the action 
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must be brought on the subsequent promise as a new 
cause of action, and not on the note itself, though that 
was not barred when such payment was made.—Se- 
paugh v. Smith, 8. Car., 14S. E. Rep. 939. 

67. MaAaNDaMUsS—County Commissioners.—The expedi 
ency of the construction or repair of a bridge, under 
section 4938, Rev. St., rests in the administrative dis- 
cretion of the county commissioners, and such dis 
cretion cannot be controlled by mandamus. — State v. 
Commissioners of Hamilton County, Ohio, 30 N. E. Rep. 785. 

68. MARRIED WoMAN—Note.—Where a note made by a 
married woman states that it was given for the benefit 
of her separate estate, the fact that the payee knew 
that such statement was false cannot be imputed to 
ore who purchases in good faith, before maturity, and 
without notice. — Nott v. Thomson,S8. Car., 14S. E. Rep. 
940, 

69. MASTER AND SERVANT— Defective Couplings.—An 
instruction that though decedent was engaged in a 
dangerous business, requiring constant and watchful 
care on his part, and that he should act with rapidity 
and promptness, still, if he did not always bear this in 
mind, and act upop it,and was thereby injured, he 
could recover, appears to be based upon the doctrine 
of emergency or sudden danger, of which there was no 
evidence, and is erroneous; and an injury sc received 
would be the direct result of contributory negligence 
on his part.— Martin v. California Cent. Ry. Co., Cal. 29 
Pac. Rep. 645. 

70. MASTER AND SERVANT — Negligence.—A complaint 
alleging that plaintiff, an inexperienced servant, 16 
years old, was by his master required to operate a dan- 
gerous planer, having rapidly revolving and uncovered 
knives; that plaintiff had no knowledge of the danger- 
ous character of the machine,and was not informed 
thereof by the master; and that, while plaintiff was 
wiping the shavings from in front of the Knives, his 
hand was drawn in, and three fingers were severed,— 
states a cause of action, since the averments of youth 
and inexperience overcome any presumption of negli- 
gence that may arise from plaintiff’s placing his hand 
so near the machine. — Stuart v. Patrick, Ind., 30 N. E. 
Rep. 814. 

71. MASTER AND SERVANT — Negligence.—In an action 
by a servant against his master for injuries alleged to 
have been caused by defendant’s negligence, it ap- 
peared that plaintiff was nearly 18 years old; that he 
was employed to handle wood to be sawed on defend- 
ant’s saws; that on the day of the accident he was 
ordered by the superintendent to run one of the saws, 
and while so doing was injured. It was further shown 
that the saw was in a defective condition, of which 
plaintiff was aware;that the method was simple and 
easy to learn; and trat on the other occasions plaintiff 
had acted as sawyer: Held, that plaintiff could not 
recover.— Michael v. Stanley, Md., 23 Atl. Rep. 1094. 

72. MASTER AND SERVANT — Negligence.—Where one 
who unde!takes to build a retaining wall for a city is to 
use his own implements, and employ, discharge, and 
have full control of the workmen, they are his serv- 
ants,and not the city’s, notwithstanding that his re- 
muneration isto be measured by the days’ and hours’ 
work of himself and his men, and he is liable for in 
jury caused to a stranger by their negligence.— Geer v. 
Darrow, Conn., 23 Atl. Rep. 1087. , 

73. MASTER AND SERVANT — Wages— Evidence.—In a 
suit for extra compensation of a clerk and book-keeper 
against his employer, when the proof discloses false 
entries in the defendant’s books, evidencing the em- 
ployer’s assent thereto, if unexplained and unsup- 
ported by confirmatory and satisfactory evidence, they 
create a strong presumption against the demand. — 
Lery v. McCan, La., 10 South. Rep. 794. 

74. MECHANIC’S LIEN. —A stipulation by a contractor, 
“to release and discharge the house from the operation 
of all liens for material furnished or’ work done in the 
construction of the same,” is not a waiver of the lien 
soasto prevent a subcontractor enforcing a lien for 

umber and wood- work before final settlement between 





the contractor and owner. — Taylor v. Murphy, Pa., 23 
Atl. Rep. 1134. 

75. MECHANICS’ LIENS. — Code Civil Proc. § 1183, pro- 
vides, inter alia, that where the amount to. be paid for 
any building exceeds $1,000 the contract shall be in 
writing, signed by the parties, and “shall, before the 
work is commenced, be filed in the office of the county 
recorder:” Held,that where a contract provided for 
the erection of a building “conformable to drawings 
and specifications hereto annexed,” but the drawings 
and specifications were not filed with the contract, the 
contract was void, and cannot serve as a basis in de- 
termining the rights of those claiming mechanics’ liens 
on the building.— Willamette Steam Mills Co. v. Los Angeles 
College Co., Cal., 29 Pac. Rep. 629. 

76. MECHANIC’s LIENS. — Code Civil Proc. § 1187, re- 
quires that claims for mechanics’ liens on a building 
be filed with the county recorder, containing ‘a de- 
scription of the property to be charged, sufficient for 
identification:” Held, that wherea claim described the 
property as “lot 6 in block 28 of the Huber tract, said 
lot situate atthe southwest cornerof Hope and Eighth 
streets,” the description was sufficiently definite, 
though the building was partially on lot 6 and partially 
on lot 7 of the block, and was at the “northeast” corner 
of Hope and Eighth streets.— Willamette Steam Mills Co. 
v. Kremer, Cal., 29 Pac. Rep. 633. 

77. MINING CORPORATIONS— Debts of Incorporators.— 
H, T, and S own and operate certain mining properties. 
After incurring debts, for some of which H and T give 
their personal promissory notes, they organize a cor- 
poration. The mines are then deeded to the corpora- 
tion, neither of the notes mentioned having become a 
lien thereof, H and T becoming the officers and almost 
exclusive stockholders of the company: Held, that 
moneys paid by H in taking up the notes constitute no 
legal claim against the corporation, and a recovery 
must be disallowed. — Ruby Chief Mining ¢ Milling Co. 
v. Gurley, Colo., 29 Pac. Rep. 668. 

78. MORTGAGE- Cancellation.— In case the holder of a 
mortgage takes title to the equity of redemption with 
the view of releasing the mortgagor from the obliga- 
tions upon his bond, without it appears that it was the 
intention of the parties to surrender the mortgage for 
cancellation, and such mortgage is surrendered to the 
the mortgagor, who gets it canceled without the 
mortgagee being aware of his right to retain such 
mortgage and hold it as a muniment of title, a court of 
equity will annul such cancellation, and order the 
mortgage surrendered to the mortgagee.—Lockard v. 
Joines, N. J., 23 Atl. Rep. 1075. 

79. MoRTGAGE—Reformation. — A husband joined his 
wife in the execution and acknowledgment of a mort- 
gage on the wife’s land, but his name did not appear in 
the body of the instrument. The mortgagee filed his 
complaint to reform the mortgage by inserting in the 
conveying clause the husband’s name, and to fore- 
close the mortgage. The complaint set forth the agree- 
ment to loan the money on the wife’s note, secured by 
mortgage on her land,to be executed by herself and 
her husband joining; that the husband’s name was 
omitted from the conveying clause by mutual mistake 
Held, that sustaining a,demurrer to that count of the 
complaint which sought to reform the mortgage was 
error.— Collins v. Cornwell, Ind., 30 N. E. Rep. 796. 

80. MORTGAGE TO SECURE COMMUNITY DEBTS. — Al- 
though a surviving husband, personally bound for the 
debts of the community, may, after, the dissolution 
thereof, waive prescription which has since accrued 
thereon, still, when he is the tutor of his minor chil- 
dren, born from his marriage with his deceased wife, 
he cannot do so to the prejucice of her succession or to 
theirinjury so as to burden them therewith and to 
prevent their legal mortgage, duly recorded against 
him, from ranking the mortgage securing such debts.— 
Gay v. Hebert, La., 10 South. Rep. 775. 

81. MUNICIPAL CORPORATION— Contracts. — A city of 
the second class has power, under section 31 of the 
act relating to cities of the second class, through and 
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under proper ordinances and by its proper agents, to 
contract with persons to perform services at a place 
used substantially as a pest-house during a small pox 
epidemic, in taking care of persons afficted with the 
small-pox, and also to pay for infected bed clothing 
and other articles taken by the city.—City of McPherson 
v. Nichols, Kan., 29 Pac. Rep. 679. 

82. MUNICIPAL CORPORATIONS— Contracts.—In an ac- 
tion by a contractor against acity for the return of the 
amount ofa certified check, deposited with bis bid 
for the construction of sewers, judgment should have 
been rendered for the contractor, where a receipt, 
signed by the city treasurer, and providing that the 
“check, if the same shall not be declared forfeited by 
the department of sewers, will be returned on surren 
der of this receipt,”’ was set outin the case stated, with- 
out a statemcnt that any such forfeiture was ever de- 
clared.—Mutchler v. City of Easton, Pa., 23 Atl, Rep. 1109. 

83. MUNICIPAL CORPORATIONS — Dedication of Street.— 
Under Rev. St. 1845, ch. 25, div. 1, §§ 17 21, which pro- 
vide that a plat of a subdivision, in order to constitute 
a conveyance of the fee of the streets to the municipal 
authorities, “shall particularly describe and set forth 
all the streets, giving the names of all such streets,” a 
plat which leaves between the blocks strips of land of 
a suitable width for streets, but does not give them 
any names, does not operate as a statutory dedication 
of the strips of land as streets.— City of Chicago v. Drexel, 
Ill., 30 N. E. Rep. 774. 

84. MUNICIPAL CORPORATION— Obstructions in Street. 
—In an dction against a city for an injury from an ob 
struction in the street, where the allegations of the 
declaration bring the case within the provisions of the 
statute providing for such action, the declaration is 
sufficient without counting on the statute.— Hayesr. 
City ef West Bay City, Mich., 51 N. W. Rep. 1067. 

85. MUNICIPAL CORPORATIONS — Special Taxation. 
Under Starr & C. St. ch. 24, art. 9, § 1, which authorizes 
cities and towns to make local improvements by spe- 
cial assessment or special taxation or otherwise, ‘‘as 
they shall by ordinance prescribe,” a city cannot levy 
aspecialtax to pay for an improvement which has 
been made, without any ordinance authorizing it, be- 
fore the proceedings to levy the special tax were be 
gun.--City of Carlyle v. Clinton County, Ll., 30 N. E. Rep. 
no 

8. MUTUAL BENEFIT INSURANCE — Beneficiaries.—An 
application for admission to membershipin a mutual 
benefit association provided that compliance by the 
applicant with ail existing regulations of the order, and 
such asit should thereaftcr adopt, should be the con 
dition upon which he should be entitled to benefits of 
theorder: Aeld, that a subsequent amendment of the 
laws ofthe society, tothe effectthat each member 
“shall designate” the person to whom the beneficiary 
fund due at his death “shallbe paid,’ who “shallin 
every instance” be a member of his family, « blood 
relation, or a person dependent upon him, was not 
retroactive in its effect.— Wist v. Grand Lodge A. O. U. W. 
Oreg., 29 Pac. Rep. 610 

87. NEGLIGENCE—Evidence.—In the trial of an action 
for damages for personal injury occasioned by an 
accident toa bridge ona railway, it is error to admit 
evidence on the part of the plaintiff going to show that 
in the reconstruction of the bridge longitudinal braces 
were used where none had been used before.—J/saacs v. 
Southern Pac. Co., U. 8. C. C. (Oreg.), 49 Fed. Rep. 797. 

88. NEGOTIABLE INSTRUMENT.—In an action on a note 
against the maker thereof, an answer alleging that 
plaintiff bad no actual interest in the note; tnat it was 
and had been at alltimes the property of the payee; 
thatit wastransferred to plaintiff without consider- 
ation, for purposes of collection only, and to prevent 
defendant pleading asa set off against it certain in- 
debtedness due him from the payee,—is good.—Deuel v, 
Newlin, Ind., 30 N. E. Rep. 795. 


89. NUISANCE — Traction-engine.—To run a traction- 
engine, drawing unusually large loads, back and forth 
several times a day over an ordinary country highway 





tothe inconvenience and danger of all other travelers, 
and the damage of thé road and bridges, which were 
constructed for ordinary and probable use, constitutes 
a public nuisance.—Commonwealth v. Allen, Penn., 23 Atl. 
tep. 1115. 

90. PARTNERSHIP PROPERTY.—A purchase of immov - 
ables by the members of a commercial firm, made with 
the partnership funds and for account and use of the 
partnership, as shown by the books of the latter, 
though the title be taken inthe namesof the indi 
vidual members, has precisely the same effect as if the 
title had been taken in the name of the partnership. 
In eitber case the partners become joint owners, but as 
between themselves they hold for the benefit of the 
firm.—May v. New*Orleans ¢ C. R. Co., La., 10 South. Rep. 

91, PATENTS FOR INVENTIONS—Infringement. —When 
the court is satisfied that defendants intend to manu- 
facture and sell an infringing article, a preliminary in- 
junction will issue, and it is immaterial whether they 
have already made actual sales, or have only given out 
samples of the goods which they offer to sell.— Sessions 
v. Gould, U. 8. C. C. (N. Y.), 49 Fed. Rep. 855, 

2. PLEADING—Construction.—When the language of 
a petition is of doubtful import, and it is challenged be- 
fore trial by a demurrer, the rule is to construe the 
pleading against the pleader, upon the ground that, as 
he himself selects the language, he should make his 
meaning clear.—RAeadle v. Kansas City Ft. S. g¢ M. R. Co., 
Kan., 29 Pac. Rep. €96. 

93. PLEADING—Receivers.— Plaintiff's complaint, in an 
action for personal injuries, was entitled as against “E 
and C, Receivers,” etc.; and in the opening paregraph 
plaintiff complained of “the defendants E a:4 C, re- 
ceivers of” acertain railroad, alleged to be a corpora- 
tion doing business,etc: Held, that an amendment was 
properly allowed so as to state a case against defend 
ants in their official capacity ‘‘as’” receivers. — Eddy v. 
Powell, U.S.C. C. of App., 49 Fed. Rep. 814. 

“4. PRINCIPAL AND AGENT—Ratification.—Where de- 
fendant assuming to act as plaintiff's agent to sell Mand 
receives from an intending purchaser a portion ofthe 
purchase price, and plaintiff tenders a conveyance to 
such purchaser, and notifies defendant in writing not to 
return the money so received, it is a ratification of de 
fendant’s agency. — Montgomery v. Pacific Coast Land 
Bureau, Cal., 29 Pac. Rep. 640 

95, PRINCIPAL AND SURETY—Subrogation.—Where the 
land of the surety is sold to satisfy a jadgment against 
the principal and himself, and afterwards the land of 
the principal is sold to satisfy another judgment 
ugainst him alone, the surety is entitled to be subro- 
gated to the rights of the plaintiff in the first judgment, 
but he is not entitled to the proceeds the of second 
sule, where it appears that the plaintiff im the second 
judgment had no actual notice of the fact that the 
surety was not a joint principal in the first jadgment.— 
Budd v. Olver, Penn., 28 At). Rep. 1105 

%. PUBLIC LANDS—Timber Trespass.—Criminal pro- 
cedure way be maintained under section 2461, Rev. St. 
U. 8. for a violation of its provisions ; and it is sufficient 
to allege in the indictment that the cutting and remov 
ing ofthe timber was for use other than that of the 
navy of the United States. It is not necessary to allege 
that defendant was not justified under any of the vari 
ous land laws of the United States.—l'nited States v. 
Stone, U. 8. D. C, (Idaho), 49 Fed. Rep. 84s. 

17, RAILROAD COMPANIES—Contributory Negligence. 
A person who is sfMicted with deafness, and who wears 
a protruding apparel, obstructive of the sense of sight, 
and wo ventures, Without looking right or left, to 
cross a street railway track, acts rashly, and is guilty 
oi contributory negligence, and cannot recover dam 
ages in case of an injury sustained by a coliision with a 
coming mule and Car.—Schulte v. New Orleans, C. § L. R. 
Co., Lu., 10 South. Rep. 811. 

9%. RAILROAD COMPANIES—Fires.—Under Gen. St. 1883, 
p. $12, § 2798, which provides that “every railroad com- 
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pany operating its line of road, or any part thereof, 
within the State shall be liable for all damages by 
fire that is set out or caused by operating any 
such line of road or any part thereof and 
such damages may be recovered by the party dam- 
aged by the proper action in any court of competent 
jurisdiction,” plaintiff is not required to prove negli- 
gence on the part of defendant in order to recover 
damages for burning his grass.—Denver, T. g G. R. Co. 
v. De Graff, Colo., 29 Pac. Rep. 664. 


99. RAILROAD COMPANIES—Fires.— Where a complaint 
alleges that defendant railroad company carelessly 
discharged sparks from a locomotive, igniting com- 
bustible material negligently left upon the right of way, 
and carelessly allowed the fire to spread over plaintiff’s 
land, destroying hay and fences, a motion to make 
more specific, so as to state whether the negligence in 
discharging sparks consisted in improper equipment or 
careless operation,is properly denied, since the gist of 
the tort is suffering the fire to escape to plaintiff’s land. 
— Ohio & M. Ry. Co. v. Trapp, Ind., 30 N. E. Rep. 812. 


100. RAILROAD COMPANIES—Killing Stock.—The stat- 
ute of Arkansas, which changed the common-law rule 
by providing that the mere fact of injury or killing of 
stock by a railroad company shall be prima facie evi- 
dence of negligence, was not put in force in the Indian 
Territory by Act Cong. May 2, 1890, § 31 (26 St. p. 81.)— 
Eddy v. Lafayette, U. 8. C. C. of App., 49 Fed. Rep. 798. 


101. RAILROAD COMPANIZS — Municipal Aid.-— Where 
railroad aid bonds have been issued since the adoption 
of the constitution of 1870, forbidding municipal aid 
to corporations, except in cases where such aid had 
been “authorized under existing laws by a vote of the 
people of such municipalities prior to adoption” of the 
constitution, and there is no evidence that any notice 
was given of the special election called to vote upon 
the issuance of such bonds, the bonds must be held in- 
valid, since the burden of proof in regard to such bonds 
is upon the party who -asserts their validity.—Sampson 
v. People, 111., 30 N. E. Rep. 781. 


1(2. REAL ESTATE BROKERS—False Representations.— 
A real estate agent, in order to induce his non-resident 
principal to muke a sale, wrote that the property might 
be sold for $27, 0, and that this was from $2,000 to $3,000 
more than it was worth. A few days later it was sold 
for $35,000: Held, that the statement must be consid- 
ered a representation of fact, and notof opinion mere- 
ly.—Merritt v. Wassenich, U. 8. C. C. (Colo.), 49 Fed. Rep. 
735. 


103. RECEIVERS— Process in Indian Territory.-—For in- 
juries comuoitted in the Indian Territory, receivers sued 
therein are properly served by delivering a copy of the 
summons to one of their station agents in charge ofa 
railway station therein under the Arkansas laws, made 
applicable to the Indian Territory, providing that such 
service is sufficient to confer jurisdiction when defend- 
antisa railway company or a foreign corporation.— 
Eddy v. Lafayette, U. 8. C. C. of App., 49 Fed. Rep. 807. 

104. RECEIVER—Sales—Adjournment.—Where an offi- 
cer who conducts a public sale, pursuant to an order of 
the chancellor, in the intelligent and bona fide exercise 
of his discretion refuses an adjournment, his action 
will not constitute a reason why the sale shall not be 
confirmed.— Bethlehem Iron Co. v. Philadlephia ¢ 8S. S. Ry. 
Co., N. J., 22 Atl. Rep. 1077. 


105. REPLEVIN — Wrongful Execution. — A judgment 
creditor, as well as a constable, is liable for exempt 
property seized and sold on execution by the latter at 
the instance of the former.— Mullaney v. Humes, Kan., 29 
Pac. Rep. 691. 


1.6. TaAXaTION—Delinguent Lists.—The mere failure 
of the county clerk to record the delinquent list filed 
in his office, as required by Code W. Va. ch. 30, § 21, does 
not affect the validity of a subsequent sale for taxes, 
since a compliance with the prior requirements of the 
statute fully upswers the purpose of giving notice, to 
the State and the land-owner, and the record is only 





intended for the purpose of preserving the list.—Har 
mon v. Steed, U. 8. C. C. (W. Va.), 49 Fed. Rep. 779. 

107. TAXATION—Exemption.—Under Act April 8, 1873, 
and Act May 14, 1874, which exempt “hospitals” and 
charitable institutions from taxation, a building, though 
originally constructed for a hospital, but which has 
not been used as such for many years, is subject to 
taxation.—City of Philadelphia v. Jewish Hospital Ass’n, 
Penn., 23 Atl. Rep. 1135. 

108. TAXATION— Railroad Companies.—A provision in 
the charter of a railroad company, exempting it from 
taxation, does not relieve its real property from liabil 
ity for special taxes levied to pay for local improve- 
ments, since special taxes are based on the theory of 
compensation for the benefit received from the im- 
provement.—TJilinois Cent. Ry. Co. v. City of Mattoon, Ill., 
30 N. E. Rep. 773. 

109. TERRITORIAL CourTs — Federal Jurisdiction.— 
Under Organic Act, §9, which provides that writs of 
error and appeals shall be allowed in all cases from the 
final decisions of the district courts of the territory, 
bail pending an appeal in acriminal case on the federal 
side of a territorial court will be allowed as provided 
by the statute of the territory, there being no federal 
statute on the subject.—Zz parte Murphy, Okla., 29 Pac. 
Rep. 652. 

110. TOwNsHIP—Defective Highway.—A township is 
not responsible for an accident caused bythe miry 
condition of a country road, where such condition is 
the result of the weather and the nature of the soil.— 
Brendlinger v. Township of New Hanover, Penn., 23 Atl. 
Rep. 1105. 


1ll. VENDOR AND VENDEE—Mistake.—Where a vendor, 
in selling land by the acre, by mistake overstates the 
amount thereof, the right of the vendee, after the con- 
tract is executed, to demand an ab: tement of the pur- 
chase price, is equitable, and the 10 years’ statute of 
limitation applies.— Gallup v. Bernd, N. Y., 30 N. E. Rep. 
743. 

112. WILL — Construction.—Testator devised as fol- 
lows: “I give to my children, and their descendants 
at their death, the remainder of my property.” Testa- 
tor died, leaving two infant children, both of whom 
died unmarried, intestate, and without issue: Held, 
that the children took only a life estate under the will, 
with remainder in fee to their descendants, and that, 
they having died without descendants, the property in 
question revertedto the estate ofthe testator, and 
passed to his heirs, to-wit, the next of kin of the infants 
on thé father’s side.— Robinson v. Robinson, Va., 148. E. 
Rep. 916. 

113. WILLS—Devisees.—The testator bequeathed a life 
estate to his wife, and directed that in case she, at the 
time of her death, left a child or children, bis estate was 
to descend in fee-simple to such child or ¢hildren. The 
testator having died, the wife conti acted a second mar- 
riage, of which the plaintiffs are the issue. The child 
not conceived at the death ofthe testator is as inca- 
pable of receiving a conditional legacy as he is inca- 
pable of receiving a legacy pure and simple.—Serier vr. 
Douglass, La., 10 South. Rep. 804. 

1l4. WILL8S—Legacies.— Where a testatrix bequeaths a 
legacy to be paid the legatee “by my executors within 
six months after my decease,” and then devises “all 
the rest, residue, remainder of my estate, real, personal, 
and mixed,” to residuary divisees, the first legacy con- 
stitutes a charge on the real estate, if there is not suffi- 
cient personal estate out of which to pay it.—Collins v. 
Read, Penn., 23 Atl. Rep. 1108. 

115. WITNESS—Transactions with Decedents.—Where 
a wife buys land, but the deed is made to her husband 
by mistake, neither, afterthe grantor’s death, is dis- 
qualified to testify, in ejectment by one claiming under 
an execution sale against the husband, that the wife 
was the real purchaser, since they do not “represent” 
the grantor’s “interest inthe subject in controversy,” 
witbin the meaning of the act.—Brownv. Carey, Penn., 
23 Atl. Rep. 1104. 
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CANCELLATION, 

equity hasno powerto cancel instruments of in- 
debtedness given under an agreement to com- 
pound a felony, 229. 

CARRIERS OF GOODS, 

how far the equitable assignment of a bill of lading 
by the assignee will protect the vendee as against 
the right of stoppage by the consignor, 505, 517. 

in Georgia, actual delivery to the consignee is neces- 
sary to take away the right of stoppage in transitu, 
505, 517. 

CARRIERS OF PASSENGERS, 

a person who enters arailroad car to assist a lady to 
aseat cannot demand that the train be held for 
the full length oftime usually required for pas- 
sengers to get on or off at that place, 403. 

liability of the company for contagious disease com - 
municated by ticket agent, 440. 

CENTRAL LAW JOURNAL, 

kind words of the American Law Review, concerning, 
149. 

contrasting of, with the Albany Law Journal, 149. 

CHAMPERTY AND MAINTENANCE, 

bona fide sgreement by third person to supply funds 
to carry on suit and receive therefor a portion of 
the proceeds of such suit, is not invalid, 112. 

CHARITABLE CORPORATION, 

although exempt from general taxation is not re- 
lieved from the payment of assessments for street 
improvements, 24. 

CHATTEL MORTGAGE, 
the validity and effect of a mortgage of crops, the 
seed of which has not been sown, 133. 
CH&CK. See BANKS AND BANKING. 
CHRISTIAN SCIENCE, 
how far ground of divorce in New Hampshire, 248. 
COMBINATION, 

in trade, legality of, 169. 

to prevent competition, how far void as against 
public policy, 306. 

COMMERCIAL PAPER. See NEGOTIABLE INSTRUMENT. 
COMPOUNDING FELONY, 

equity has no power to cancel instruments of indebt- 

edness given for the purpose of, 229. 
CONFLICT OF LAWS, 

an agreement made in Missouri by a resident of 
Illinois, to accept and pay drafts at his place o¢ 
business in Iilinois,is governed by the law of the 
latter State tothe exclusion of Missouri statutes, 
110. 

garnishment of judgment in another State, 149. 

where a person domiciled in Massachusetts is killed 
in Connecticut, his administrator, appointed in 
Massachusetts, may sue in that State on the cause 
of action given by the Connecticut statute, 228. 

as to limitation of actions for personal injuries, 278. 

CONGRESS, . 

power of, to make a rule anthorizing the speaker to 
count members present but not voting in order to 
make a quorum, 207. 

CONNECTICUT, 
reports of the opinions of the supreme court of, 383. 
CONSTITUTIONAL LAW, 

power of a State to tax the gross receipts of a rail- 
road for each mile operated within its limits, re- 
gardless of the fact that the road extends into 
another State, 41. 

legislative power to abolish grand jury, 53, 79, 100. 

how far it is within the power of the legislature to 
abridge or limit the right to make reasonable con- 
tracts, 69. 

the Massachusetts statute which provides that ‘no 
employer shall impose a fine upon or withhold 
the wages or any part of the wages of an employee 
engaged at weaving for imperfections that may 
arise during the process of weaving,” violates the 
State constitution which declares the inalienable 
right “of acquiring, possessing, and protecting 
property” since this includes the right to make 
reasonable contracts, 78. 








CONSTITUTIONAL LAW—Continued. 

constitutional privileges of witnesses as to the giv- 
ing of criminating testimony, 89. 

validity of acts prohibiting employees from making 
certain contracts, 94. ; 

grant of ferry privileges within the limits of a city, 
is not an interference with interstate commerce, 
though the business of a ferry is across a navigable 
river to another State, 170. 

validity of act of congress excluding from the mails, 
newspapers containing lottery advertisements, 
189. 

power of congress to makearule authorizing the 
speaker to count members present but not voting 
in order to make a quorum, 207. 

validity of the McKinley tariff law, 207. 

validity of Indiana act regulating the transporta- 
tion of natural gas, 276. 

tax upon the capital employed by a foreign manu- 
facturing company in making and selling its goods 
within the State, is not invalid as an interference 
with inteystate commerce, 282. 

validity of Illinois act restricting the right of con- 
tract by employees of coal mining compasies, 
315. 

jurisdiction of the United States Supreme Court, of 
suits by the United States against a State, 343. 

when property is devoted to a ‘“‘public use,” 363. 

validity of State enactment fixing elevator charges, 
363. 

extension of the jurisdiction of the United States 
Supreme Court, 401. 

constitutionality of legislation establishing munici- 
pal coal yards, 439. 

validity of act of the legislature apportioning sena- 
torial and assembly districts,in violation of the 
constitution requiring them to be “of convenient 
and contiguous territory,’ 440. 

power of the legislature to regulate and prohibit 
private banking, 465. 

protection by federal authority from mob violence, 
486. 

CONTRACT, 
how far the legislature may abridge or limit the 
right of, 69. 
constitutionality of statute which abridges or takes 
away the right of private contract, 78. 
a person who has captured a thief for whose ap- 
prehension a reward has been offered, is entitled 
to the reward, although he made the capture 
without knowledge of the offer, 91. 
limiting the right to contract, 91. 
how tar agreement to pay solicitor’s fees in fore- 
closure suit is void, 91. 

homestead exemptions cannot be waived in ad- 
vance by, 92. 

stay of execution, 92. 

agreement not to go into court, 92. 

qualifying promissory notes, 93. 

prohibiting employees from making contracts, 95. 

gross weight law, 95. 

by president of corporation, how far binding upon 
the corporation, 119. 

a provision in a, that all differences arising under it 
shall be submitted to arbitrators thereafter to be 
chosen, will not prevent a partyfrom maintaining 
a suit in the first instance,in acourt to enforce 
his rights under it, 132. 

power of court of equity to cancel illegal contracts, 
229. 

of contracts under seal, 281. 

how far the rules and by-laws of a stenographer’s 
association, whereby the members bind them- 
selves not to work at less than fixed rates, are 
void as against public policy and in restraint of 
trade, 304. 

the rule that where persons stand in the family re- 
lation to each other, there is ordinarily no im- 
plied promise to pay for services, will not apply 
to infants, 389. 
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CONTRACT—Continued. 
measure of damages for breach of contract to re- 
pair mill, 483. 
CONTRIBUTION, 
the principles of the doctrine of, 425. 
CONTRIBUTORY NEGLIGENCE, 
of the plaintiff, whether a bar to recovery where 
the dcfendant is also negligent, 364. 
CONVERSION, 
title to goods fraudulently converted and sold, 21. 
CORPORATIONS, 
partnership liability of stockholders, 25 
electric company not a manufacturing company 
within the law exempting such from taxation, 42. 
whether may indicted for an offense punishable by 
fine, 43. 
limitation of actions against stockholders for un- 
paid subscriptions, 112. 
the president of a corporation has no implied 
power to bind it by acts nominally in its behalf 
and for its benefit, in the absence of express au- 
thority from tbe directors, 119. 
powers of president of, 161. 
liability of stockholders in foreign corporation, 191. 
liability of stockholders for corporate debts, 191. 
penal and contractual liability, 191 
stockholders in foreign companies, 192. 
penal laws strictly local, 192. 
equitable liability for unpaid stock, 192. 
stockholders’ contractual liability, 193. 
contractual liability, remedy, 194 
original and secondary liability, 195. 
judgment and nulla bona execution against foreign 
company, 195. 
effect of the payment of stock subscriptions in land 
at an overvaluation, 251. 
of corporate seals, 282. 
taxation of foreign corporations, 282. 
what constitutes “doing business” in the State, 
within the provisions of statutes regulating for- 
eign corporations, 284. 
regulation and exclusion of foreiga, by a State, 
284. 
how far the capital of a corporation is a “trust 
fund” for the payment of its debts, 297. 
right of creditors of insolvent corporation to com- 
pel holders of “bonus”? stock to pay for it con- 
trary to their actual agreement with the corpora- 
tion, 297. 
cansolidation of foreign corporations, 345. 
consent of stockholders necessary, 346. 
method of consolidating foreign corporations, 346, 
adoption and question of legislative intent, 346. 
statu of a consolidated company as a domestic 
corporation, 3849. 
status of consolidated company as a whole, 348. 
powers, privileges and exemptions of the com- 
ponent companies, 344. 
liabilities of component companies, 349. 
citizenship of interstate consolidated companies, 
349. 
is indictable for keeping a disorderly house, 365. 
proceedings against non-resident stockholders for 
unpaid subscriptions, 439, 446. 
the statutes of Missouri providing for judgment 
against a stockholder to the amount of his unpaid 
subscription after sufficient notice in writing, 
does not give the right to charge a non-resident 
stockholder with the personal judgment unless 
properly served with !egal process within the 
jurisdiction of the court, 446. 
admissibility of the books of a, as evidence, 468. 
provision of the Ohio constitution as to the liabil- 
ity of stockholders, extends not only to a debt 
arising from contract but as well to a demand for 
damages arising from tort, 492. 
statutory liability of stockholders for unpaid stock, 
495. 
CORPSE, 
right to the possession of a dead body in the ab- 








CORPSE—Continued. 


sence of testamentary disposition belongs to the 
surviving husband or wife or next of kin, and 
the right of the surviving wife is paramount to 
that of the next of kin, 43. 

action for damages will lie for unlawful mutilation 
of a, 43. 

in action for damages for mutilation of, recovery 
may be had for injury to the feelings and men- 
tal suffering, 43. 

wife can recover damages for distress of mind oc- 
casioned by the negligence of arailroad company 
in delaying the transportation of her husband’s 
corpse, 43. 

CORRESPONDENCE, 

instruction at the New York law school, 12. 

legislative power to abolish grand jury, 53, 79, 100. 

costs of litigation, 121. 

powers of president of corporation, 161. 

are statutes of extinguishment valid, 285. 

final exit of an anomaly in Missouri criminal pro- 
cedure, 373. 

judgments in rem, 495. 

stoppage in transitu, 517. 

CosTs, 
of litigation, 121. 
COUNTIES, 

liable for the injuries sustained by a horse in fall- 
ing through a bridge over which it was being 
driven, where such bridge had been left un- 
guarded by a contractor who was repairing it for 
the county, 404. 

COURT. See also FEDERAL COURTS. 

efficacy of agreement not to go into court, 92. 

preparation of the syllabi of cases by thejudges of 
the courts, 466. 

CRIMINAL EVIDENCE, 

in an action for abortion, where the theory of the 
prosecutor was thatthe death was caused by the 
introduction of an instrument into the uterus, and 
evidence was offered to show thatit was impos- 
sible of performance, it was held competent for 
defendants to show by a witness that the witness 
had inserted such one into her own uterus, 429. 

on trialfor abortion declarations of deceased in- 
dicating present pain are admissible but not dec- 
larations in regard to her health and condition, 
419. 

evidence ‘admissible in criminal actions for abor- 
tion, 429. 

CRIMINAL LAW AND PROCEDURE, 

whether a corporation may be indicted for an of- 
fense'punishable by fine, 43. 

legislative power to abolish grand jury, 53, 79, 100. 

right to}{proceed against extradited prisoner fora 
different crime than that for which he was ex- 
tradited, 71. 

how far the administering of cantharides constitutes 
an attempt to commit rape, 132. 

enforcement of criminal law inthe United States, 
227. 

duty of prosecutor to call all witnesses, 230. 

receiving of bail in murder cases, 247. 

whether the jury are judges of both law and fact in 
criminal cases, 247. 

prosecution for a death from wound inflicted with- 
out the State, 322. 

territerial jurisdiction over criminal offenses, 326. 

a corporation is indictable for keeping a disorderly 
house, 365. 

final exit ofan anomaly in Missouri criminal pro- 
cedure, 373. 

a banker, who after collecting money for a customer, 
induces the latter to loan it to the bank by falsely 
pretending thatthe bank is solvent, is guilty of 
obtaining money under false pretenses, 403. 

in arresting a person charged with misdemeanor or 
in preventing his escape after arrest, the arresting 
officer cannot take the life of the accused, or even 
inflicton him great bodily harm, except to save 
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CRIMINAL LAW AND PROCEDURE—Continued. 
his own life or prevent a like harm to himself, 422, 
a clerk who withdraws from the money drawer of 
acash register, money that he had deposited a 
moment before, without registering the sale of 
the article for which it had been received, is guilty 
of embezzlement, 467. 
compulsory physical examination in criminal cases, 
490. 
presence of the defendant in the appellate court on 
appeal, not necessary, 505. 
CRIMINAL PRACTICE, 
plea of former acquittal good, though it was pro- 
cured through fraud in bribing the prosecuting 
attorney, 5. 
CROPS, 
the validity and effect of a mortgage of, the seed of 
which has not been sown, 133. 
DAMAGES, 
action for, occasioned by the negligence of a rail- 
road company in delaying the transportation of 


corpse, 43. 
action for, will lie for the mutilation of dead body, 
43. 3 


DEATH, 
civil action for causing, 508. 
DEATH BY WRONGFUL ACT, 
where a person, domiciled in Mrssachusetts is 
killed in Connecticut, his administrator appointed 
in Massachusetts may sue in that State on the 
cause of action given,by the Connecticutfstatute, 
228. 
civil actions for causing death—South Dakota stat- 
ute, 508. 
at common law no action will lie, 508. 
Lord Campbell’s act giving right of action, £09 
statutes similar to Lord Campbell’s act in most of 
the States, 509. 
source of the South Dukota statute, 510. 
construction of the various State statutes, 511. 
‘“‘personal representutive” means administrator 
or executor, 5ll. 
“heirs”? means child or children, 512. 
DECLARATIONS. See EVIDENCE. 
DEED, 
the power of an officer authorized to take the sepa- 
rate acknowledgment of married wowen to con- 
veyances, ceases when he has delivered the 
certificate thereof to the parties andit has been 
accepted for recording, and he cannot afterwards 
correct errors in the certificate or make a new one 
without a reacknowledgment ofthe instrument, 
26, 29. 
validity of adeed of general assignment, where a 
third person after it was signed and sealed, in 
pursuance of paro! authority, filled in the name ot 
the grantee and deiivered the deed to him, 70. 
bona fide purchasers by quitclaim, 174. 
the law conflicting, 174. 
view the subsequent purchaser is not entitled to 
protection, 174. 
view that quitclaim purchaser is entitled to pro- 
tection, 174. 
the question as affected by statute, 175. 
the true criterion that of intention and actual good 
faith, 176. 
the correct rule, 177. 
where the deed is not purely a quitclaim, 178. 
quitelsim back in the chain of title, 178. 
where grantor conveys by deed to an association, 
he and his subsequent grantees are estopped to 
deny the capacity of such granteé to take lands 
although owing toa mistake of the attorney, the 
incorporation of the association was not perfected 
until after such conveyance, 211. 
of the seal to a, 251. 
DE FACTO, 
the de facto doctrine and jurisdiction, 212. 
DESCENT AND DISTRIBUTION, 
right of murderer to inherit, 247, 401. 





DIGEST OF CURRENT OPINIONS, 14, 33, 54, 82, 101, 122, 
141, 161, 182, 200, 220, 239, 260, 286, 308, 329, 355, 374, 393, 
412, 429, 450, 477, 496, 517. 
DILLON, HON. JOHN F., 
tribute to, 21. 
DIRECTORS, 
of banks, how far responsible for negligence, 299. 
DIVORCE, 
husband may obtain divorce for adultery of wife, 
though they have never lived together as husband 
and wife, 2. 
after an absolute divorce, the divorced husband and 
wife are tenants in common of an estate held by 
them before their divorce as tenants by the en- 
tirety, 10. 
the practicing of ‘Christian Science” by the wife, as 
a ground of divorce by the husband, 248. 
compulsory physical examination in cases of, 430. 
ELECTIONS AND VOTERS, 
the Nebraska gubernatorial question, 227, 295, 307. 
citizenship of one whose father, a foreigner, never 
perfected his naturalization papers, 227. 
validity of the Wisconsin “apportionment act” 440. 
validity of act apportioning senatorial and assembly 
districts in violation of the constitution requiring 
them to be “of convenient and contiguous terri- 
tory,” 440. 
ELECTRICITY, 
electricity generating companies not manufacturing 
companies within statutes exempting from taxa- 
tion, 3, 42. 
how farthe erection of poles and wiresin streets 
imposes an additional burden upon abutting 
property, 7%. 
power of municipal corporation to erect and main- 
tain electric light plants to supply its inhabitants 
in public and private places, 110. 
the erection of poles and wires for electric street 
railway, 190. 
injupction to prevent the erection of wires in close 
proximity to electric light wires, 316. 
ELEVATED RAILROAD, 


damages recoverable for injury caused by the 
building of, 129. 

ELEVATORS, 
constitutionality of State enactment fixing the 


charges by, 363. 
EMBEZZLEMENT, 
aclerk who withdraws from the money drawer of 
a cash register, money that he had deposited a 
moment before without registering the sale of the 
afticle fur which it had been received, is guilty of, 
467. 
EQUITY, 
power of court of, tocompel specific performance 
of a complicated continuing contract, 69. 
will not entertain bill to cancel instruments of in- 
debtedness given under an agreement to com- 
pound a felony or stifle its prosecution, 229. 
compound interest in chancery, 300. 
ESTOPPEL, 
where grantor Conveys by deed to an association, 
he and his subsequent grantees are estopped to 
deny the capacity of such grantee to take lands, 
although owing to a mistake of the attorney the 
incorporation of the association was not perfected 
until after such conveyance, 211. 
EVIDENCE, 
how far the evidence of a non-expert as to the 
fact of adultery being committed, is admissible, 
lid. 
in an action to recover for killing plaintiff's dog, 
declaration of defendant’s wife just before the 
killing that the dog snapped at her is not part of 
the res geste, 252. 
compulsory physical 
jury cases, 442. 
after precautions by owner of defective machinery 
causing injury, is not admissible, 466. 
admissibility of the books of a corporation as, 468, 


examination in personal in- 
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EVIDENCE—Continued. 
in suit to recover for machinery and répairs fur- 
nished for defendant’s mill, he is entitled to show 
in reduction of plaintiff's claim, the value of the 
use ofthe mill while it was compelled to lie idle 
by the failure of plaintiff to complete the con- 
tract to repair within the time specified, 488, 
EXAMINATION, 

compelling the examination of party in negligence 
cases, 44, 109. 

compulsory physical examination of parties in per- 
sonal injury cases, 442. 

compulsory physical examination in divorce and 
criminal] cases, 490. 

EXECUTION, 

efficacy of agreement for stay of, 92. 

levy of, after dissolution on allotted share of one 
partner for partnership debt, 137. 

EXECUTORS AND ADMINISTRATORS. See also AD- 

MINISTRATION. 

executor cannot maintain action for insurance 
money on the life of a testatrix made payable to 
her children, where she dies before any children 
are born, 42. 

the remedies of an executor and of a creditor 
against an estate for necessaries furnished after 
the death of the testator, 405. 

EXEMPTION, 

from execution against partnership of allotted 

share of one partner after dissolution, 137. 
EXPRESS COMPANIES, 

the giving to and the acceptance by a shipper of, a 
printed receipt limitif®g the liability for loss to 
$50 as the value of the article is, in the absence of 
an expression of greater value, a valid agreement 
as to the extent of the company’s liability for a 
negligent loss, 96. 

limiting lability for negligence by, 99. 

EXTRADITION, 

right to proceed against extradited prisoner for 
a different crime than that for which he was ex- 
tradited, 71. 

FACTORS AND BROKERS. See REAL ESTATE AGENT. 
FALSE PRETENSES, 

a banker who after collecting money for a cus- 
tomer, induces the latter to loan it to the bank by 
falsely pretending that the bank ts solvent, is 
guilty of obtaining money under, 403. 

FEDERAL COURTS. See also REMOVAL OF CAUSES; 

UsITED STATES SUPREME COURT. 

appointment of judges of, 1. 

FEDERAL OFFENSE, 

whether a witness before a grand jury who refuses 
to testify as to alleged violations of the interstate 
commerce law on the ground that he could not do 
so Without incriminating himself, is within his 
right in so doing, 89. 

powers of the United States marshals outside of 
their jurisdiction, 129. 

protection by federal authority from mob violence, 
486. 

how far alien contract law applies to ministers of 
the gospel, 505. 

FEDERAL QUESTION. See UNITED STATES SUPREME 

COURT. 

FERRIAGE, 

what constitutes an exclusive right of, 170. 

the grant to a city by the legislature of the right of 
licensing ferries, does not empower the city to 
grant exclusive ferry privileges, 170. 

grant of ferry privileges within the limits of a city 
is not an interference with interstate commerce, 
though the business of the ferry is across a navi- 
gable river to another State, 170. 

FOREIGN CORPORATIONS, See also CORPORATIONS. 

consolidation of, 345. 

FORGERY, 
effect of forgery of payee’s name to negotiable 
promissory note, 297. 








FRANCHISE, 
legislative power to grant exclusive franchise of a 
water works system, 507. 
FRAUDS, STATUTE OF, 
sufficiency of the memorandum under the, 6. 
contract for sale of personal property at com- 
mon law, 6. 
when memorandum must be made, 6. 
auction sales, 6. 
by whom should the memorandum be made, 7. 
to whom should the memorandum be addressed, 7 
form of the memorandum, 7. 
separate pieces of paper, 7. 
contents of the memorandum, 8. 
illustrations—sale of goods, 8. 
illustrations—sale of land, 9. 
signature of party bound, 9. 
representations concerning the credit and ability 
of another under the statute of frauds, 115. 
representations in respect to the evidence of 
them, 115. 
representations in respect to the object about 
which they are made, 116. 
whether order for goods to be manufactured is 
within the, 486. 
FRIGHT, 
recovery of damages for injuries proceeding from, 
236. 
GAMING, 
a fair association is liable under the Kentucky stat- 
ute for permitting gaming on its fair grounds, 43. 
recovery of losses by, 191. 
GARNISHMENT, 
of judgment in another State, 149. 
GOOD WILL, 
how far a grantof is implied in the sale ofa firm 
name, 133. 
GRAND JURY, 
legisiative power to abolish, 53, 79, 100. 
GUARDIAN AND WARD, 
how far the guardian can encroach upon the prin- 
cipal of the ward’s estate, 75. 
HABEAS CORPUS, 
right of the father to the custody of his infant child, 
as against that of its grand parents by whom it 
had been cared for, 216. 
HIGHWAYS, 
how far the erection of poles and wires in street, 
imposes an additional burden upon abutting 
property, 79. 
where railroad company having authority to 
build its road along a certain street does so with- 
out the consent of abutting lot owners and with- 
out condemnation proceedings, the latter may re- 
cover their damages in an action at law, 158. 
the proper measure of damages caused to the abut- 
ting lot owner by the obstruction of a highway by 
a permanent structure, 158. 
HOMESTEAD, 
the exemption of, cannot be waived in advance, 92. 
HOMICIDE, 
receiving of bail in cases of, 247. 
death from wound inflicted without the State, 
322. 
IMORS OF THE LAW, 382, 81, 101, 141, 182, 200, 220, 239, 
260, 450, 477, 517. 
HUSBAND AND WIFE. See also DIVORCE. 
power of the wife to bind the husband in the pur- 
chase of necessaries, 3. 
what is included in the term necessaries for which 
husband is responsible, 4. 
after an absolute divorce, the divorced husband 
and wife are tenants in common of an estate held 
by them before their divorce as tenants by the 
entirety, 10. 
action by the wife for enticement and seduction of 
the husband, 171. s 
how far the contributory negligence of the husban 
can be imputed to the wife, 248. 
under the statutes of Missouri, a wife cannot make 
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HUSBAND AND WIFE-—Continued. 
a parol gift of personal property to her husband, 
and her delivery to him, without consideration, of 
acheck indorsed in blank, gives him no right to 
its proceeds, although she verbally requested him 
to deposit and use them as his own, 255. 

under tbe New York statute, a woman who works 
in her husband’s shop and receives regular wages 
which she applies to the support of the family, is 
entitled to recover in an action for personal in- 
juries only actual damages to her person and not 
damages for loss of wages, 424. 

‘where u wife living separate and apart from her 
husband, has sufficient income from an antenup- 
tial agreement or settlement for her separate use, 
ber husband isnot bound to pay for necessaries 
furnished her, 473. 

liability of the husband for necessaries furnished 
the wife, 475. 

what are necessaries and what are not, 475. 

ILLINOIs, 

parol promise upon sufficient consideration to ac- 
cept bill of exchange is binding upon acceptor, 
110, 189, 315. 

INFANT, 

effect of stipulation by attorney as affecting an in- 
fant client, 170. 

general rules as to the custody of minorchildren, 
218. 

the rule that where persons stand in the family re- 
lation to each other there is ordinarily no im- 
plied promise to payfor services, will not apply 
to infants, 389. 

INJUNCTION, 
to prevent interference with electric light wires, 
316. 
INJURIES. See also NEGLIGENCE. 
in action for personal injuries, interest cannot be 
allowed on the amount ofthe recovery for time 
prior to the judgment, 154. 
compulsory physical examination in personal in- 
jury cases, 442. 
INTEREST, 
in action for personal injuries, interest cannot 
beallowed onthe amount of the recovery for 
time prior to the judgment, 154. 
compound interest in chaacery, 300. 
INTERSTATE COMMERCE, 
how far the taxation by a State of the gross re- 
ceipts of a railroad for each mile operated within 
its limits, is an interference with interstate com- 
merce where the road extends into another 
State, 41. 
whether a witness before a grand jury who refuses 
to testify as to alleged violations of the inter- 
state commerce law, on the ground that he 
could not do so without incriminating himself, is 
within his right in so doing, 89. 
grant of ferry privileges by acity across a navi- 
gable river to another State not an interference 
with, 170. 
how far theIndiana actregulating the transporta- 
tion of natural gas, is an interference with, 276. 
tax upon the capital employed by a foreign corpo- 
ration in making apd selling its goods within the 
State, how far invalid as an interference with, 
282. 
JETSAM AND FLOTSAM, 79. 
JUDGES, 
proposed pension for the family of late Justice 
Miller, 21, 259, 374. 
Chief Justice Bleckley’s ‘letter to posterity,” 275. 
death of Lord Bramwell, 485. 
JUDGMENT, 
garnishment of, in another State, 149. 
conclusive effect of, 318. 
who are parties, 319. 
joint parties, 320. 
judgments tn rem, 321. 
in rem, 4%. 





JURY, 
as judges of law and facts, 247. 
treating the jury to cigars as ground for a new trial, 
383. 
LAND, 
lateral support of, 140. 
LAW BOOKS, : 
Book Reviews, Digests, 
American Digest for 1891, 140. 
Finch’s Insurance Digest, 354. 
Book Reviews, Magazines, 
The Green Lag for 1891, 239. 
Book Reviews, Reports, 
American State Keports, vols. XX, X XI, 32, 140. 
Lawyers’ Reports, Annotated, books XI, XII, 100, 181. 
Warburton’s Leading Cases in the Criminal Law, 
374. 
American State Reports, vol. X XII, 393. 
Book Reviews, Text Books, 
Criminal Jurisprudence of the Ancient Hebrews, 13. 
Thompson on the Law of Electricity, 31. 
Porter on Bills of Lading, 53. 
Bishop on Marriage, Divorce and Separation, 80. 
Brewer’s Ohio Corporations, 81. ' 
Sedgwick on Measure of Damages, 100. 
Negligence of Imposed Duties, 120. 
Chaplin on Suspension of the Power of Alienation, 
181. 
Interstate Commerce Law Annotated, 181. 
Legal Aspects of Sunday, 238. 
Gluck and Becke:’s Receivers of Corporations, 259. 
Story’s Commentaries on Equity Pleadings, 26). 
Gibson’s Treatise on Suits in Chancery, 307. 
Miller's Lectures on the Constitution of the United 
States, 327. 
Wambaugh’s Study of Cases, 328. 
Pingrey on Chattel Mortgages, 328. 
Richards on Insurance, 374. 
Spelling on Private Corporations, 892. 
Ostrander on Fire Insurance, 392. 
Pleading at Common Law and uader the Codes, 412. 
Dunlap’s Abridgment of Elementary Law, 450. 
Throop on Public Officers, 450. 
Rice on Evidence, 476. 
Harris on Identification, 517. 
LEGAL EDUCATION, 
instruction at the New York law school, 1, 12. 
the New York and Harvard law schools, 238. 
Bar Associations, 
meeting of the Alabama and Mississippi State Bar 
Associations, 169. 
meeting of the Illinois State Bar Association, 189. 
LEGAL JOURNALISM, 
the Albany Law Journal as a measurer of time, 21. 
apology to the Railway and Corporation Law Journul, 
41. 
Stewart Rapalje as editor of the Railway and Cor- 
poration Law Journal, 129. 
contrasting the Albany Law Journal and the CEN- 
TRAL LAW JOURNAL, 149. 
resuscitation of the American Law Register, 149. 
kind words of the American Law Review concern- 
ing the CENTRAL LAW JOURNAL, 149. 
circulation of law journals, 421. 
LEGAL REPORTING, 
the daily press as a reporter of legal decisions, 275. 
mandamus to compel the State reporter of Connect- 
icut to furnish copies of opinions, 383. 
preparation of the syllabi of cases by the judges of 
the courts, 466. 


LEGISLATION. See also STATUTE. 
of law making, 302. 
LIBEL, 


suit against Professor Bryce for statements made 
in Bryce’s American Commonwealth, 69. 

it is libelous to falsely publish of a person that he 
is an “anarchist,” 73. 

actionable for a notary public falsely and mali- 
ciously to protest for non-payment, the accept- 
ance of a person engaged in manufactures, 317. 

damages for premature protest of commercial 





paper, 350. 
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LIFE INSURANCE, 
where a policy of insurance on the life of a wife is 
made payable to her children and she dies before 
any children are born, her executor cannot main- 
tain an action at law for the amount of the insur- 
ance, 42. 
recovery of money by the beneficiary of policy who 
murders the insured, 109. 
the Maybrick insurance case, 109. 
LIMITATION OF ACTIONS, 
against stockholders for unpaid subscriptions to 
insolvent corporation, 112. 
whether statutes of extinguishment are valid, 285. 
loss in actions for personal injuries, 278. 
distinction where the statute is one of repose and 
not of extinguishment, 278. 
LIVE STOCK COMMISSIONERS, 
power of, to order the killing of diseased animals, 
277. 
LOTTERY, 
commenting upon the Louisiana lottery decision, 
189. 
constitutionality of act of congress excluding lot- 
tery articles and advertisements from the mails, 
189. 
MARRIAGE, 
justification for breach of the contract of, 466. 
MARRIED WOMEN. See also HUSBAND AND WIFE. 
the power of officer to amend certificate of acknowl- 
edgment of deed of, 26, 29. 
under the New York statute a woman who works in 
her husband’s shop and receives regular wages 
which she applies to the support of the family, is 
entitled to recover in an action for personal in- 
juries on:y actual damages to her person and not 
damages for loss of wages, 424. 
MASTER AND SERVANT, 
where a servant after being discharged sues for 
breach of the contract of hiring before the termi- 
nation of the period covered thereby, he can re- 
cover damages up to, but not after the time of the 
trial, 90. 
validity of laws prohibiting employees from making 
certain contracts, 94 
how far a servant assumes the risks of an employ- 
ment under a peculiar condition of facts, 172. 
what constitutes a vice principal, 258. 
liability of the master for the tort of the servant 
acting within the scope of his authority, 279. 
validity of Illinois act restricting the right of con- 
tracts between owners of coal mines and employ- 
ees, 315. 
implication of a contract to pay for services,from 
the relations of the parties, 391. 
damages against the master for loss of wages by a 
married woman, 424, 
liability of the master for contagious disease com- 
municated by the servant while engaged in his 
employment, 440. 
MEASURE OF DAMAGES, 
in an action for damages for mutilation of dead 
body, recovery may be had for injury to the feel- 
ings and mental suffering, 43. 
recoverable for the building of elevated railroad, 
129, 
recoverable by a father for the loss of services oc- 
casioned by the seduction of his daughter, 151. 
punitive in addition to compensatory damages in 
seduction cases, 152. 
caused tothe abutting lot owner by a permanent 
structure, 158. 
recovery of prospective damages for the erection of 
a structure permanent in its nature which is a 
nuisance causing continuous injury to plaintiff, 
160. 
in an action forthe destruction of fruit trees, 409. 
in a suit to recover for machinery and repairs fur- 
nished for defendant’s mill, hejis entitled to show 
in reduction of plaintiff’s claim, the value of the 
use of the mill while it was compelled to lie idle 
by the failure of plaintiffto complete the repairs 
within the time specified, 488. 








MECHANIOC’S LIEN, 
the lien dates from the commencement of the build- 
ing and is superior to a mortgage subsequent 
thereto, although the labor and material were 
not furnished until after the mortgage was exe- 
cuted and recorded, 196. 
alterations inthe original plan of the building 
though made after the execution of the mortgage 
will not deprive the lien claimant of his priority, 
196, 
at what time the lien takes effect, 198. 
MILLER, SAMUEL F., 
pensioning of the family of, 21, 259, 374. 
MINES AND MINING, 
“truck store” coal mining act of Illinois, 315. 
MINISTER, 
of the gospel how far alien contract law spplies to, 
505. 
MISSISSIPPI, 
meeting of the State bar association of, 169. 
MISSOURI, 
final exit of an anomaly in criminal procedure in, 
373. 
construction of the statute of, providing for execu- 
tion against stockholders for unpaid subscriptions 
to stock, 446. 
MORTGAGE, 
use of the word “trustee” as descriptio personae in 
note or mortgage, 45. 
priority of, as against a mechanic’s lien, 196. 
MUNICIPAL CORPORATION, 
charitable corporation exempt by law from taxa- 
tion, is not relieved ofthe duty to comply with 
ordinance providing for paving and repairing of 
street at the expense of the owners ofthe prop- 
erty, 24. 
the violation of a city ordinance requiring the owner 
of property to keep his sidewalk free from snow 
and ice,does not make such owner liable to the 
city for damages paid by it to one who received 
injuries by reason of the property owner’s failure 
to keep his sidewalk clean, 74. 
how far the, erection of poles and wires in street 
imposes an additional burden upon abutting 
property, 79. 
municipality has the authority under statutes of 
Indiana to erect and operate electric light plant 
for the use ofits inhabitants not only in public 
places butin private houses and places of busi- 
ness, 110. 
has inherent power independent of statutory enact- 
ment to furnish light for streets and public places, 
110. 
which has repudiated its contract with a water 
works company and thereby rendered necessary 
further legislation to establish the relations of 
the parties, is estopped to claim that auch legisla- 
tion has impaired the obligation of the contract, 
130. 
is subject to legislative will and cannot claim pro- 
tection under the provisions of the federal consti- 
tution prohibiting the States from passing laws 
impairing the obligation of contracts, 130. 
adverse possession of city street, 151. 
damages for permanent obstruction of street by a, 
158, 
whether the grant of ferry privileges by a,is an 
interference with interstate commerce where the 
ferry is across a navigable river to another State, 
170, 
validity of ordinance empowering street railways 
to erect poles and wires in the street, 190. 
action against, for delay in grading of street, 210. 
appointment of a receiver for street railroad com- 
pany, operating under a municipal franchise, to 
compel transportation service, 295. 
recovery of damages by private citizen against 
water company, under 8 contract witb the city, for 
insufficient supply of water at fire, 296. 
the power of deciding questions of public policy 
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MUNICIPAL CORPORATION—Continued. 
relating to the organization and extent of munici- 
pal corporations, properly belongs to the legis- 
lative and not to the judicial department, 344, 
constitutionality of legislation establishing munici- 
pal coal yards, 439. 
the use ofa street by acable railway company is 
not an additional servitude entitling abutters to 
compensation, 441. 
grant ofexclusive franchise to establish water 
works system, 507. 
NATIONAL BANKS. See also BANKS AND BANKING. 
purchase of commercial paper by a national bank 
from the holder at a deduction exceeding the law 
ful rate of interest, is a discount within the mean- 
ing of the statute limiting the rate of interest upon 
any loan or discount made by a national bank, 
99 
purchase of a note from the payee with the latter’s 
indorsement, is a purchase by discounting in the 
usual course of business, and is not a purchase by 
barter and sale as would bethe caseif the note 
wus taken without indorsement or by indorse- 
ment without recourse, 73. 
where anational bank purchases a note ata usu- 
rious discount, such purchase does not affect the 
title toorthe negotiable character of the paper, 
73. 
NATURAL GAS, 
validity of Indiana act regulating the transporta- 
tion of, 276. 
NATURALIZATION, 
NEBRASKA, 
the Nebraska gubernatorial question, 227 
NECESSARIES, 
liability of husband for, furnished the wife, 375. 
what are and what are not, 375. 
NECROLOGY, 
death of Justice Bradley, 109. 
death of Lord Bramwell, 485. 
NEGLIGENCE, 
power of court to compel physical examination of 
party, 109. 
court has no power to compel the physical exam- 
ination of a party in negligence case, 44. 
in action for personal injuries occasioned by, in- 
terest cannot be allowed on the amount of the 
recovery for the time prior to the judgment, 154. 
recovery of damages for injuries proceeding from 
fright, 236. 
how far the contributory negligence of the husband 
can be imputed tothe wife, 248. 
of bank directors, liability for, 299. 
effect of cortributory negligence of the plaintiff, 
where the defendant is himself negligent, 364. 
the purchase by a father for his sonof an air gun 
intended as a toy is not per se an act of negligence 
as toinjury caused bythe useof thegun by 
another boy to whom the son had loaned it, 365. 
liability of county for, by reason of defective bridge, 
404. 
admissibility of evidence of after precautions in 
cases of personal injuries by defective machinery, 
466. 
how far notice to adjoining land owner of the man- 
ner in which excavations are to made is necessary 
to charge him with the duty of protecting his build- 
ing, 513. 
liability of adjoining land owners for negligence in 
making excavation causing damage to adjoining 
property, 513. 
NEGOTIABLE INSTRUMENT, 
distinction between discount and purchase of com- 
mercial paper within the meaning of usury 
laws, 22, 73. 
qualifying promissory notes, 93. 
an agreement made in Missouri by a resident of 
Illinois, to accept and pay drafts at his place of 
business in Illinois, is governed by the law of the 


See ELECTIONS AND VOTERS. 
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NEGOTIABLE INSTRUMENT—Continued. 
latter State to the exclusion of Missouri statutes, 
110. 
in Illinoisa parol promise upon sufficient con- 
sideration to accept a bill of exchange, is binding 
upon the acceptor, 110. 
payee ofa billof exchange who discounts it and 
pays out the proceeds to the drawer of the order 
and then forwards ittothe drawee for payment, 
does not “negotiate” it within the meaning of the 
law merchant, 110. 
distinction between discounting and purchasing, 
232. 
effect of gift by wife to husband of a check indorsed 
in blank, 255. 
effect of the contract 
married woman, 257. 
where the lawful custodian of note payable to the 
order of a particular payee, forges the payee’s 
name and transfers the note to an innocent pur- 
chaser for value, the latter acquires no title as 
against the payee, 297. 
payment of paper due on Sunday, 350. 
action by the maker of a note against the holder 
who had protested before maturity, for damages 
to his reputation, is in the nature of an action for 
libel, and there can be no recovery without proof 
of special damages, 350. 
presentment for payment of note due on Sunday or 
legal holiday, 353. 
NEW TRIAL, 
tobacco as a “victual” anda “drink” within the 
meaning ofstatute making the treating of the jury 
to cigars as ground for new trial, 383. 
OFFICE AND OFFICERS, 
how far contracts of officers of corporations are 
binding upon corporation, 120. 
the de facto doctrine and jurisdiction, 212. 
it is no defense to an action against the members of 
a board of live stock commissioners for killing 
plaintiff’s horses that the defendants as such 
board caused an examination to be made and 
upon such examination decided that said horses 
were diseased and therefore had them killed, 277. 
care required of directors of banks, 299. 
slander of the occupant of an office without emol- 
ument not actionable, 439. 
OHIO, 
validity of trust agreements in, 275. 
OKLAHOMA, 
“sooner law”’ of, 485. 
OPINION EVIDENCE, 
how far the conclusions of a non-expert may be 
received in evidence, 114. 
PARENT AND CHILD, 
right of the fatherto the custodyof infantchild, 
216. 
PARTNERSHIP, 
the right of continuing partners in a dissolved 
partnership to use the firm name, 13. 
how far a grant of good-will is implied in the sale 
of a firm name, 133. 
to what extent vendors of a partnership are there- 
after restricted in the solicitation of customers of 
tbe old firm and inthe use that may be made of 
their own names, 133. 
execution on a judgment against a partnership was 
issued and placed in the hands of an officer prior 
to a dissolution of the partnership and division of 
the property thereof between the two partners. 
After such dissolution and division the execution 
was levied on the share of the property allotted to 
one of the partners. It was held that such part- 
nership was not entitled to claim the same as 
exempt from levy under the execution in question, 
137. 
whether one partner can claim any part of the 
property of an existing partnership as exempt 
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PARTNERSHIP—Continued. 
from sale upon execution against him or against 
the partnership, 139. 
PHYSICIAN AND SURGEON, 
construction of the Oregon statute prescribing 
qualifications necessary to obtain license to prac- 
tice medicine in that State, 131. 
PLEDGE, 
where a bank makes a loan to an executor individu- 
ally, taking as security registered bonds which be- 
long to testator’s estate but the only fact apparent 
to the bank isthe indorsement of registry in the 
name of executors on the bond immediately pre- 
ceding the registry in the name ofthe bank, this 
is not sufficient to putthe bank on inquiry as to 
the executor’s authority, 385. 
POLICE POWER. See also CONSTITUTIONAL LAW. 
fixing the charges to be made by grain elevators, 
how far a valid exercise of, 363 
PRACTICE, 
effect of stipulation by attorney, upon the rights of 
infant clients, 170. 
PRESIDENT, 
of corporation, how far has implied power to bind 
corporation by contracts, 119. 
of corporation, powers of,in making of contracts, 
161. 
PRINCIPAL AND SURETY, 
effect of the erasure of name and discharge of one 
surety upon bond after the others have signed, 
402. 
PROMISSORY NOTE. See NEGOTIABLE INSTRUMENT. 
PROSECUTOR, 
duty of, to call all witnesses in criminal cases, 230. 
PUBLIC LANDS, 
“sooner law” of Oklahoma, 485. 
QUERIES, 53, 182, 260, 328, 450, 477. 
QUERIES ANSWERED, 100, 329. 
QUITCLAIM, 
bona fide purchasers by, 174. 
RAILROAD COMPANIES, 
power of a State to tax the gross receipts of a rail 
road for each mile operated within its limits, re- 
gardless of the fact that the road extends into 
another State, 41. 
action for damages will lie for negligence of, in 
delaying the transportation of corpse, 43. 
right of a car service association to adopt rules and 
regulations for the government of shippers, 69. 
damages recoverable against elevated railroads 
where property has been increased in value by the 
building of the road, 129. 
damages for a permanent obstruction of streets by 
a, 158. 
erection of poles and wires by street railroads in 
streets, 190. 
liability of, for the acts ofits agent in causing the 
arrest of one supposed to have counterfeit money, 
279. 
appointment of receiver for street railway, opera- 
ting under a municipal franchise, in order to ob- 
tain street car transportation service which had 
ceased on account of the demonstrations of amob 
of strikers, 295. 
the doctrine of prior negligence of the plaintiff and 
subsequent negligence of the defendant, 364. 
liability of the company for contagious disease 
communicated by ticket agent, 440. 
the use of a street by acable railway company is 
not an additional servitude entitling abutters to 
compensation, 441. 
RAPE, 
attempt to commit, how far the administering of 
cantharides constitutes, 132. 
REAL ESTATE AGENT, 
right of, to commissions for sale of land where the 
land was actually sold by another party, 179. 





RECEIVER, 

appointment of receiver of street railroad to com- 
pel car service, where railroad interrupted b 
strikers, 295. 

REMOVAL OF CAUSES, 

within what period of time the application for re- 
moval on account of local prejudice must be 
made, 208 

when the defendant in an action in a State court 
files in that court a petition and bond for removal 
to the federal court, itis also incumbent on him 
to direct the attention of the court to the fact, 
384. 

RES GEST.%. See EVIDENCE. 
RESPONDEAT SUPERIOR, 

liability of county for a defective bridge causing in- 

jury while being repaired by a contractor, 404. 
RESTRAINT OF TRADE, 

rules and by laws of a stenographer’s, association, 
whereby the members bind themselves not to 
work at less than fixed rates, are void as against 
public policy, 304. 

how far combinations for the purpose of raising the 
market price of commodities and by way of pre- 
vention of competition are void, 306. 

REWARD, 

a person who has captured a thief for whose ap- 
prehension a reward has been offered is entitled 
to the reward although he made the capture with- 
out knowledge of the offer, 91. 

RIPARIAN RIGHTS. See WATERS AND WATER-COURSES, 
SALE, 

warranty inthe sale of goods or chattels sold by 
description, 153. 

manifestations of intent to pass title to goods, 155. 

the rights of the seller of goods upon discovering 
the insolvency of the purchaser, 316. 

stoppage in transitu of goods sold to bona fide pur- 
chaser, 421. 

how far the equitable assignment of a bill of lading 
by-the assignee will protect the vendee as against 
right of stoppage by the consignor, 505, 517. 

in Georgia actual delivery to the consignee is neces- 
sary to take away the right of stoppage in transitu, 
505, 517. 

SCROLL, 
use of the, 280. 
SEAL, 

the general incidents of, 279. 
ancient usage as to seals, 279. 
origin of the common law seal, 280. 
common law distinction, 280. 
the use of the scroll, 280. 
of contracts under seal, 281. 
of seals to deeds, 281. 
of corporate seals, 282. 
other seals, 282. 

SEDUCTION, 

punitive in addition to compensatory damages, 151. 

recovery of damages for, where defendant fraud- 
ulently represented that he had a legal right to 
contract marriage and thereby obtained the 
plaintiff’s consent to marry his daughter, when in 
fact the defendant had a wife from whom he was 
not legally divorced, 151. 

damages recoverable by a father for loss of servi- 
ces of his daughter, 151. 

action by the wife for seduction ofthe husband, 
171. 

SLANDER, 

extension of the law of, 439. 

not actionable in the case of an occupant of an of- 
fice without emolument and from which the im- 
putation if true, would not be ground for remov- 
ing him, 439. 

SPECIFIC PERFORMANCE, 

power of court of equity to compel specific perform- 
ance of a complicated continuing contract for the 
delivery of loaded cars, 69. 
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STATE, ° 
suits by the United States against a, 343. 


STATUTES, 
the punctuation of, as affecting their interpretation, 
253. 
construction of the Missouri statute providing for 
execution against stockholders for unpaid sub- 
scriptions to stock, 446. 


STOCK AND STOCKHOLDERS, 
partnership liability of stockholders, 25. 
use of the word “trustee” descriptio personae in stock 
certificate, 46. 
limitation of actions against stockholders for un 
paid subscriptions, 112. 
liability of stockholders in foreign corporation, 191. 
effect of the payment of subscriptions to stock in 
land at an overvaluation, 251. 
right of creditor of insolvent corporation to compel 
the holders of ‘bonus’? stock to pay for same, 297, 
proceeding against non-resident stockholders for 
unpaid subscriptions, 439, 446. 
the statutes of Missouri providing for judgment 
against a stockholder to the amount of his unpaid 
subscription after sufficient notice in writing, does 
not give the right to charge a non-resident stock- 
holder with a personal judgment unless properly 
served with legal process within the jurisdiction 
of the court, 446. 
admissibility of the books of a corporation as evi- 
dence of ownership of stock, 468. 
provision of the Ohio constitution as to the liability 
of stockholders extends not only to a debt arising 
from contract but as well to a demand for dam- 
ages arising from a tort, 492. 
STOPPAGE IN TRANSITU, 
of goods sold to bona fide purchaser, 421. 
in Georgia actual delivery to the consignee is nec- 
essary to take away the right of, 505, 517. 
how far the equitable assignment of a bill of lading 
by the assignee will protect the vendee as against 
the right of stoppage by the consignor, 505, 517. 
STREET RAILWAY. 
SUNDAY, 
payment of commercial paper due on, 350. 
the execution of an assignment of certain bank ac- 
counts in trust for support and maintenance by a 
woman eighty years old while in a hospital in 
consequence of serious injuries, is a work of neces- 
sity or charity within the exception of the statute, 
371. 
what are considered works of necessity or charity, 
372. 
TARIFF, 
constitutionality of the McKinley tariff bill, 207. 
TAXATION, 
electricity generating companies not manufacturing 
companies within statutes exempting from taxa- 
tion, 3, 42. 
charitable corporation exempt from, is not relieved 
from the payment of assessments for street im- 
provements, 24. 
power of a State to tax the gross receipts of a rail- 
road for each mile operated within its limits, re- 
gardless of the fact that the road extends into 
another State, 41. 
of foreign corporations, 282. 


TELEPHONE COMPANIES, 
duty of to furnish service to telegraph companies, 
notwithstanding use of patent forbidding the 
same, 2. 
TRADE. See RESTRAINT OF TRADE. 
TRESPASS, 
the proper measure of damages in an action for the 
destruction of fruit trees, is the difference be- 
tween the value of the 1eal estate before and after 
the injury, 409. 


See RAILROAD COMPANIES. 





TRIAL, 
court has no powerto compelthe pbysical exam- 
ination of a party in negligence case, 44, 109. 
compulsory physical examination in personal in- 
jury cases, 442. 
cases denying the right to examine in personal 
injury cases, 442. 
cases conceding the right to examine in personal 
injury cases, 444. 
discretion of the court, 444. 
when may be refused, 444. 
punishment for refusal to submit to an examina- 
tion, 446. 
expense of examination, 446. 
compulsory physical examination in divorce and 
criminal cases, 490. 
TRUST AND TRUSTEE, 
use of the word “trustee” as notice of an existing 


trust, 45. 
use of the word “trustee” in notes and mortgages, 
45. 


use of the word “trustee” in bank deposits, 46. 
use of the word “trustee” in stock certificates, 46. 
“TRUSTS” 
legality of combinations in trade, 169. 
validity of trust agreements in Ohio, 275. 
UNITED STATES, 
suits by the, against a State, 343. 
UNITED STATES CIRCUIT COURT OF APPEALS, 
appointment of judges of, 1. 
UNITED STATES MARSHAL, 
rights and powers of, outside their jurisdiction, 129. 
UNITED STATES SUPREME COURT, 
pensioning of the family of the late Justice Miller, 
21. 
will not entertain appeal from State court on the 
ground thatit upheld astatute, whichin effect 
impaired the obligation of a contract between a city 
and water works company, when it appears that 
the contract claimed to have been impaired was 
ultra vires and void, 130. 
little inclined to usurp the functions of the legisla- 
tive or executive department, 207. 
jurisdiction of,to determine disputed title to the 
governorship of a State, 227. 
jurisdiction of the,of suits by the United States 
against a State, 343. 
extension of the jurisdiction of, 401. 
USURY, 
distinction between discount and purchase of com- 
mercial paper as constituting, 22. 
VENDOR AND VENDEE, 
right of real estate brokers to commission upon 
sale of land, 179. 
WARRANTY, 
in the sale of goods or chattels sold by description, 
153. 
WATER COMPANIES, 
liability of, under contract with acity for damage 
to private citizen for insufficient water supply, 
296. 
WATERS AND WATER COURSES, 
grant of exclusive right of ferry privileges by a 
municipal corporation, 170. 
conflicting claims of adjoining States as to territory 
formed by changes in the bed of a navigable river, 
315. 
the doctrine of accretion and avulsion 
streams of navigable rivers, 315. 
some anomalous cases inthe lawof subterranean 
waters, 367. 
WATER WORKS, 
grant of exclusive franchise to establish, 507. 
WIFE’S SEPARATE ESTATE, 
efficacy of gift by wife to husband of checks in- 
dorsed in blank, 255. 
WISCONSIN, 
validity of the ‘apportionment act” of, 440. 
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Abandonment, 107, 165, 400, 455, 48% 
Abatement, 127, 418. 

Abduction, 67, 123, 163. 
Acceptance, 288. 

Accident Insurance, 82, 182, 355, 451. 
Accord and Satisfaction, 14, 355. 


Accounting, 64, 202, 261, 329, 412, 477, 518. 

Account Stated, 220. 

Acknowledgment, 333, 357. 

Action, 329. 

Administration, 33, 54, 82, 101, 122, 141, 161, 182, 200, 220, 
261, 286, 355, 375, 412, 451, 477; claims against dece- 


dent’s estate, 14; right to partnership property, 14; 
sale, 54, 122. 
Administrator’s Bond, 54, 161. 
Admiralty, 54, 141, 200, 239, 261, 808, 875, 431, 451, 478. 
Adoption, 54. 
Advancement, 329. 
Adverse Possession, 54, 82, 101, 
335, 355, 376, 431, 451, 496. 
Adulteration, 220. 
Affidavit, 162, 271, 330. 
Alibi, 34, 288. 
Alimony, 58, 334. 
Alteration of Note, 182, 200, 261. 
Amendment, ro 231, 266, 360, 518. 


141, 162, 200, 261, 3(8, 330, 


122, 286, 


oe, 23 


Animals, 262, 4 
Appeal, 14, 33, 3, 82, 101, 122, 142, 162, 182, 200, 220, 240, 262, 
264, 286, 308, 330, 334, 356, 357, 875, 393, 412, 451, 478, 496, 


518; 
Appeal Bond, 220, 
Appearance, 183. 
Arbitration and Award, 82, 262, 3(8, 330, 413, 497. 

Arrest, 57, 162. 
Arson, 34, 414, 498. 
— 34, 55, 56, 143, 162, 482; with intent to kill, 15, 333, 


review, 55. 
330, 414. 


Assessment, 62, 88, 126, 265, 338, 41, 379. 

Assignee, 82. 

Assignment, 88, 124, 220, 223, 240, 242, 243, 289, 312, 331, 338, 
355, 398; for benefit of creditors, 55, 101, 142, 162, 200, 
220, 24U, 262, 308, 330, 355, 375, 413, 415, 432, 451, 478, 497, 
518. 

Associations, 102, 451, 518. 

Assumpsit, 14, 102, 142, 262, 394, 482, 497. 

Attachment, 14, 33, 55, 65, 82, 102, 122, 162, 183, 188, 220, 262, 

271, 287, 308, 330, 355, 375, 380, 393, 394, 432, 456, 47 78, 497, 

518; priority, 55. 


Attorney and Client, 
413, 478. 

Attorney’s Lien, 83, 102, 262. 

Bail, 123. 

Bail Bonds, 518. 

Bailment, 55, 240, 330, 451. 

Bank Deposit, 361. 

Bankruptcy, 83, 102, 122, 241, 287. 

Banks and Banking, 33, 83, 162, 221, 
497, 518. 

Bastardy, 14, 55. 

Benevolent Associations, 55, 85. 

Bill of Exceptions, 54, 85, 162, 262, 375, 453. 

Bill of Exchange, 379. 

Bill of Lading, 413, 452. 

Bill of Sale, 33. 

Bona Fide Purchaser, 148, 313, = 

Bond, 102, 125, 142, 145, 240, 394, 

Boundaries, 4, 12, 142, 162, 357 > OT, 376, 394, 413, 452, 479, 


18, 122, 152, 221, 240, 287, 330, 355, 375 


262, 287, 394, 432, 452, 


497. 

Breach of Promise, 37. 

Building and Loan pecetatton, 33, 200. 

Burden of Proof, 202, 379 

Burglary, 56, 123, 164, 183, 288, 314, 

——— of Goods, 55, 201, 240, ; 63, 7307, 204, 497; connect- 

ng lines, 286. 

Oarsiive of Live Stock, 142, 356, 394. 

Carriers of Passengers, 33, 55, 83, 102, 142, 201, 221, 240, 262, 
- 287, 3(8, 331, 356, 377, 394, 413, 432, 518; baggage, 

287; depot rounds. 14; live stock, 14. 

Certiorari, 15, 33, 162, 183, 201, 240, 356, 459, 

Charitable tee a 452. 

Chattel Mortgage, 15, 33, 55, 86, 102, 108, 122, 125, 142, 163, 
221, 244, 308, 331, 875, 394, 413, 497, 518, 520. 

Check, 102; 183, 356, 518, 

Chinese Exclusion Act, 35, 56, 221, 240. 

Citizenship, 37 

Civil Dama es, "878, 456. 

Claims against Decedent’s Estate, 394. 

Codicil, 400. 

Community Property, 83, 145, 268, 311, 335, 375. 

Competency of Juror, 67, 245. 

Com position with Creditors, 331. 

Compromise, 122, 361, 399. 

Condemnation Proceedings, 309, 

Conditional] Sale, 15, 83, 221. 

Confession, 83. 


497. 
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Conflict of Laws, 122, 263, 432, 479. 

Conspiracy, 125, 480. 

Constitutional Law, 15, 33, 34, 56, 102, 123, 142, 183, 201, 221 
240, 263, 287, 309, 331, 356, 375, 394, 395, 413, 452, 478, 497; 
game laws, 17. 

Contempt, 123, 263, 414, 481. 

Contract, 15, 83, 102, 122, 123, 144, 163, 183, 201, 221, 224, 240, 
i 267, 272, 287, 309, 331, 340, 356, 3 , 394, 414, 432, 452, 

, 478, 497, 518, 522; by married women, 15; parol ev- 
‘gases. 15; part performance, 241; resc ission, 221. 

Conversion, 145, 241, 332, 375, 453. 

Conveyance, 183, 222, 211. 

Copyright, 241, 332, 498, 518. 

Corporation, 56, 83, 102, 123, 142, 163, 183, 221, 222, 241, 263, 
288, 292, 309, 831, 332, 335, 356, 375, 394, 399, 414, 432, 478, 
498, 518; stockholders, 44; subscription to stock, 304. 

Corpus Delicti, 332. 

Costs, 310, 356. 

Counties, 15, 34, 

453, 479. 

Counter-claim, 222, 332. 

County Attorney, 15. 

County Board, 34, 143, 414, 479, 498. 

County Bonds, 83, 201, 453. 

County Election, 56 

County seat, 332, 433. 

County Treasurer, 498 

Court, 56, 83, 103, 123, 143, 183, 241, 264, 288, 
497. 

Covenant, 15, 128, 163, 201, 241, 264, 

Creditor’s Bill, 83, 163, 241, 288, 395 

Criminal Evidence, 15, 56, 83, 103, 163, 183, 201, 221, 264, 288, 
332, 356, 874, 395, 414, 433, 453, 498. 

Criminal Law, 15, 34, 57, 84, 103, 123, 143, 163, 184, 
241, 264, 288, 309, 332, 356, 395, 414, 433, 453, 479, 498, 519. 

Criminal L ibel, 414, 

Criminal Practice, 15, 16, 34, 57, 84, 123, 143, 164, 184, 202, 
222, 241, 264, 309, 383, 376, 395, 414, 433, 454, 479, 498, 519. 

Criminul Slander, 164. 

Criminal Trespass, 5 57, 357 

Criminal Trial, 57, 84, 103, 123, 143, 164, 184, 
333, 357, 433, 454, 479, 498. 

Damages, 57, 68, 84, 124, 12”, 183, 202, 240, 309, 
394, 399, 454, 480, 481, 520. 
Death by Wrongfa! Act, 34, 

357, 433, 479, 498, 520. 

Deceit, 16, 124, 265, 396, 415, 454, 498. 

Decree, 242, 265. 

Decree of Distribution, 395. 

Dedication, 288, 377, 520. 

Deed, 16, 25, 57, 84, 103, 164, 143, 164, 184, 202, 222, 242, 265, 
288, 310, 333, 857, 376, 415, 433, 454, 479, 499, 5 bo; cancella- 
tion, 35, 57, 84; construction, 143; delivery, 58, 143; de- 
scription, 35, 103; recording, 376; reservation, 143. 

Deposition, 16, 144, 202, 242, 31), 334, 479. 

Descent and Distribution, 16, 58, 104, 395, 479. 

Discovery, 16. 

Dissolution, 84, 262. 

Ditch Assessments, 357, 499. 

Divorce, 58, 124, 184, 265, 334, 479; 

Domicile, 188. 

Dower, 58, 84, 242, 334, 436, 480. 

Drainage, 16, 144, 242, 265, 288. 

Duress, 183, 334 

Dying Declaration, 265, 332, 395. 

Easement, 104, 164, 242, 288, 413, 480; 
ways, i6. 

Ejectment, 35, 58, 84, 104, 162, 164, 202, 242, 265, 
396, 433, 454, 480. 

Election, 58, 84, 263, 334, 454, 499, 520. 

Election Districts, 265. 

Elections and Voters, 104, 144, 196, 52¢ 

Elevated Railroad, 87, 107, 292. 

Embezzlement, 57, 123, 143. 264, 338, 414, 519. 

Eminent Domain, 15, ~ 58, 62, 84, 104, 124, 144, 184, 185, 
202, 242, 244, 265, 310, 334, 357, 396, 415, 417, 433, 454, 480. 
Equity, 35, 58, 104, 124, ica, 542, 265, 273, 288, 310, 357, 376, 423, 

462, 499. 

Equity Jurisdiction, 58, 432. 

Equity Pleading, 58, 124, 202, 265. 

Equity Practice, 35, 59, 310. 

Estoppel, 146, 202, 291, 266, 288, 333, 375, 380, 438, 454, 499, 520. 

Estoppel in Pais, 124, 288, 454. 

Evidence, 16, 59, 6', 63, 82, 84, 104, 124, 127, 128, 142, 144, 162, 
163, 164, 185, 186, 202, 222, 241, 242, 261, 289, 292, 313, 334, 
339, 375, 377, 378, 380, 395, 396, 400, 413, 414, 415, 416, 418, 
480, 497, 499, 502, 5 520; declarations, 35 

Execution, 16, 59, 84, 14, 185, 208, 242, 266, 330, 334, 357, 377, 
396, 534, 457, 480, 499, 503, 520; supplementary proceed- 
ings, 377. 

Execution Sale, 59, 266, 289, 311, 520. 

Executors and ‘Administrators, 16, 
857, 377, 396, 455. 

Exemption, 59, 108, 188, 222, 267, 310, 361, 375, 377, 381, 434. 

Expert Testimony, 35, 59, 124, 224, 299, 334. 

False Imprisonment, 124, 498 

False Pretenses, 15, 103, 376, 519. 

Federal Courts, 35, 85, 104, 124, 203, 266, 310, 334, 361, 377, 
- “ 455; jurisdiction, 16, 17, 85, 124, 203; receiv 


Federal , waaay 59, 125, 334, 434, 489, 520. 





66, 143, 163, 263, 289, 309, 332, 356, 395, 413, 


332, 376, 414, 453, 


309, 376, 416, 479, 519. 


201, 222, 






202, 222, 265, 310, 
310, 331, 340, 


57, 164, 184, 202, 265, 310, 333, 





recrimination, 265. 


abandonment, 16; 


357, 359, 376, 











35, 59, 104, 164, 165, 





Federal Practice, 242. 

Federal Question, 147, 245, 399, 462. , 

Fellow-servant, 126, 312, 457. 

Ferries and Turnpikes, 357. 

Fines, 266, 310. 

Fire Insurance, 379. 

Fisheries, 266. , 

Fixtures, 105, 222, 377, 520. 

Forcible Entry and Detainer, 17, 60. 

Foreclosure, 38, 62, 86, 106, 126, 167, 223, 266, 269, 290, 338, 
359, 378, 398, 436, 458, 482. 

Forgery, 16, 123, 164, 184, 202, 222, 270, 395, 399, 433, 479, 519. 

Former Jeopardy, 143, 519. 

Franchise, 357, 500. 

Fraud, 455, 499, 521. 

Frauds, itute of, 
334, 357, 396. 

Fraudulent Convey ance, 36, *" 85 Sone 125, 141, 144, 165 
185. 203, 222, 267, 289, 311, 313, 34, , 877, 397, 415, 434, 
455, 478, 499, 520. 

Fraudulent Representations, 358, 377. 

Gambling Contracts, 358. 

Game Laws, 17. 

Gaming, 85, 185, 242, 334, 414. 

Garnishment, 17, 60,85, 122, 185, 
455. 









104, 165, 185, 222, 310 


17, 35, 36, 59, 83, 


187, 267, 311, 377, 415, 434, 

Gifts, 105, S84, 339, 455. 

Gooa- will, 

Grand yoo ang 143, 311, 333, 335 

Guaranty, 222, 380, 501. 

Guardian and Ward, 17, 85, 185, 243, 267, 289, 358, 

Guardian’s Bond, 415. 

Habeas Corpus, 17, 60, 85, 1: 

Highways, 17, 30, 60, 55, 105 
335, 358, 377, 415, 455, 520, 52 


377, 480. 


2 
9 330 






, 480, 520. 
, 143, 144, 185, 222, 243, 289 








Homestend, 17, 36, 59, 85, 105, 125, 165, 222, 243, 267, 311, 335, 
358, 397, 416, 455, 481, 499, 521. 
Homicide, 15, 56, 123, 164, 183, 222, 264, 309, 332, 395, 414, 433, 


453, 479, 498, 519. 

Husband and Wife, . 60, 67, 
289, 311, 335, 358, 377, 

Illegal Assessments, 272 

Immigration, 267. 

Impeachment, *21. 

Incest, 83 

Indian Territory, 397, 435. 

Indictment, 264, 376, 395. 414. 

Infant, 36, 267, 310, 418. 

Injunction, 17, 36, 60, 85, 126, 
358, 397, 416, 435, 456, 481. 

Insanity, 264, 267, 414 

Insolvency, 83, 85, 
416, 433, 465, 481 

Insurance, 17, 36, 60, 105, 125, 165, 185, 2(3, 223, : 
311, 336, 354, 361, 377, 435, 456, 481, 499, 521. 

Insurance Companies, 203, 223, 481. 

Insurance Policy, 521. 

Interest, 397, 435, 521. 

Internal Revenue, 267. 

International Law, 456. 

Interpleader, 521. 

Interstate Commerce, 56, 183, 206, 263, 336. 

Intoxicating Liquors, 17, 36. 37, 60, 85, 105, 125, 145, 165, 
186, 203, 268, 312, 336, 358, 378, 397, 435, 456, 499, 521. 

Judge, 359. 

Judgment, 


68, 85, 145, 165, 222, 243, 
7, 416, 417, 435, 438, 455, 499. 


145, 165, 185, 203, 206, 311, 335, 


125, 221, 223, 311, 


385, 356, 376, 377, 394, 


nw 
req 
tr 


37, 55, 60, 86, 87, 105, 123, 145, 165, 186, 204, 223, 
243, 262, 268, 289, 308, sil, 312, 336, 378, 380, 397, 416, 457, 
459, 463, 480, 481, 521; by confession, 17, 243; by de- 
fault, 2 4; default, 105; lien, 105, 125; nune pro tunc, 
416 


Judicial Notice, 435. 

Judicial Sale, 37, 268, 521. 

Jurisdiction, 397. 

Jury, 312, 341, 519; mis conduc t, 20. 

Justice of the Peace, : 37, 145, 223, 243, 268, 359, 457. 

Laches, 54, 148, 168, 225. 

Landlord and Tenant, 18, 37, 
312, 336, 359, 377, 378, 397, 416, 
premises, 6. 

Landlord’s Lien, 18, 61, 86, 105, 312. 

Larceny, 34, 57, 103, 164, 184, 201, 264, 288, 332, 479. 

Lease, 59, 61, 165, 204, 223, 268, 289, 312, 416, 435, 457, 521. 

Libel, 61, 125, 165, 166, 243, 359, 499. 

License, 126, 289, 336, 355, 361, 496, 499, 521. 

Lien, 308. 

Life Insurance, 61, 86, 126, 145, 165, 337, 453, 521 

Life Tenant, 37. 

Limitation of Actions, 18, 20, 
186, 268, 337, 378, 416, 500. 

Lis Pendens, 481. 

Logging Lien, 126. 

Lost Instrument, 397. 

Lotteries, 434, 435, 520. 

Malicious Prosecution, 61, 1(6, 243, 312, 359, 416, 435, 457, 
481, 500. 

Malpractice, 126. 

Mandamus, 37, 61, 86, 126, 145, 186, 204, 223, 243, 
290, 312, 335, 337, 359, 397, 438, 453, 457, 481, 522. 

Manslaughter, 356, 519. 

Marine Insurance, 106, 481. 

Maritime Liens, 375, 397, 435, 451, 478. 


60, 105, 125, 165, 186, 268, 289, 
435, 457, 481,521 ; dangerous 


37, 86, 105, 126, 145, 148, 166, 


245, 268, 
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Marriage, 37, 61, 184, 204, 268, 378, 398. 

Married a oa 15, 55, 61, 103, 
290, 312, 337, 378, 348, 433, 481, 

Master and Servant, 6, 86, 106, “126, 145, 166, 204, 228, 224, 
268, 290, 312, 387, 354, 378, 398, 416, 435, 457, 481, 500, 522; 
assumption of risk,-18, 37. 106, 223, 378, 398, 416, 435; 
contributory negligence, 398 ; Wefective appliance 38, 
166, 204. 223, 268, 2%, 312, 337, 378, 398, 436, 457; fellow 
servant, 126, 312, 457; negligence, 61, 166, 186, 223, 269, 
290, 398, 417, 436, 457, 481, 5u0, 522 

Mayhem, 395. 

Measure of Di amages, 124, 

Mechaniec’s Lien. 18, 61,106, 126, 145, 
388, 359, 398, 436, 457, 482, 500, 522. 

Mines and Mining, 269, 436; lease, 15. 

Mining Claim, 436, 482. 

Mining Lands, 359, 398, 

Mining Leases, 204. 

Misnower, 147. 

Mortgage, 18, 38, 62, 86, 106, 126, 146, 166, 220, 223, 243, 269, 
290, , 388, 359, 378, 398. 415, 417, 436, 458, 462, 4x2, 500, 
502, foreclosure, 38, 62, 86, 106, 126, 167, 223. 269, 
290, , 359, 378, 398, 436, 458, 482; redemption, 38. 

Municipal Bonds, 146. 

Municipal Corporation, 18, 37, 38, 
186, 204, 224, 243, 244, .69, 290, 312, 
417, 436, 458, 482, 500, 522; change 
ive sidewalks, 269; defe ctive streets, 338, 417; 
improvements, 187, 4 7, 436. 

Municipal improvements, 63, 126, 187, 244, 27°, 501. 

Mupicipa) Ordinance, 63. 

Murder, 57, 202, 309, 332, 414, 453, 498. 

Mutual Benefit Association, 127, 338, 459, 483. 

Mutual Benefit Insurance, 38, 146, 224, 270, 
459, 523. 

Mutual Benefit Society, 313, 339. 

National Banks 106, 127, 186, 359, 379. 

Navigable Waters, 205. 

Negligence, 18, 34, 38, 59, 61, 63, 86, 87, 106, 127, 145, 146, 147, 
167, 187, 2:2, 205, 221, 224, 240, 263, 269, 270. 29u, 291, 308, 
313, 331, 339, 340, 360, 375, 381, 416, 417, 432, 436. 457, 
459, 481, 483, 500, 501, 523; dangerous premises, 1(6, 187, 
=~, 339 

Negotte able Instrument, 18, 38, 63, 87, 107, 127, 146, 205, 224, 
Ou, 270, _. 313, 339, 359, 379, 399, 417, 459, 501. 

New Trial, 38, 64, 123, 146, 167, 27 0, 339, 437, 483. 

Notary Public, 483. 

Novation, 379. 

Nuisance, 6%, 87, 127, 187, 204, 268, 270. 313. 

Office and Officers, $7, 146, 187, 24u, 270, 

Opinion Evidence, 361, 396 

Parent and Child, 107, 436, 459. 

Partnership. 14, 18, 3 . 64, 107, 127, 146, 187, 205, 220, 





166, 186, 223, 261, 268, 


269, 337, 396, 436, 452. 
166, 186, 204, 269, 290, 








62, 86, 106, 126, 146, 167, 
313, 338, 359, 379, 398, 
of grade, 18; defect- 

public 


290, 313, 339, 








23. 
, 379, 437 





266, 270, 291, 313, 339, 399, 418, 4 we : 
Paro! Evidence , 19, 20, 39, 84, 103, 5, 377, 394, 400, 415, 
419, 454, 483, 497. 
Partition, "167, 187, 291, 417, 437, 459, 478, 483. 
Party Wall, 39, 147, 224, 241, 244, 271. 
Patents for Inventions, 39, 107, 291, 459, 523. 
Payment, 359, 418. 
Pensions, 271, 483. 
Perjury, 34, 264, 395. 
Perpetuities, 432. 
Physician and Surgeon, 224, 244, 314. 
Pleading, 55, 61, 63, 64, 82. 87, 102, 108, 142, 148, 205, 22 
271, 289, 291, 292, 310, : 339, 34C, 355, 359, : 
399, 413, 415, 418, ‘437, 4 
Plea in Abatement, 182. 
Pledge, 64, 107, 339, 418, 437; ee al, 39. 
Practice, 18, 147, 224, 339, 399, 43 
Prescriptions, 501. 
Presumption, 244, 291. 
Principal und Accessory, 433. 

















Princip»! and Agent, 39, 64, 107, 127, 205, 339, 360, 379, 399, 
418, 459, 523. 

Princ ips land Surety, 18, 64, 87, 147, 167, 187, 205, 224, 244, 
291, , 360, 380, 523. 


Privile ban Communications, 225, 360, 

Probable Cause, 243, 416. 

Process, 64, 107, 127, 147, 188, 224, 360, 483, 
poration, 19; service, 64, 107, 127. 

Prohibition, 205, 399. 

Public Improvements, 63, 146, 290, 417. 436 

Public Land, 18,87, 127, 187, 205, 224, 244, 271 
483, 5ul, 523. 

Quieting Title, 64, 187. 266, 291, 340, 38°, 399, 460, 483. 

Quo Warranto, 65, 167, 380, 399, 454, 483. 

Railroad Aid Bonds, 34, 224, 437. 

Railroad Companies, 19, 39, 65. 87, 107, 125, 127, 147, 167, 187, 
205, 244, 271, 291, 314, 340, 360, 486 399, 418, 437, 460, 423, 
501, 5 accidents at crossings, 6 , 360, A387; cross 
ing, 340, 502; defective bridge, 167; 2 
negligence, 87, 107, 147. 271, 241, 360, 418, 437, -- 
killing, 19, 39, 168, 187, 244, 360, 399, 437, 524; stock sub- 
scriptions, 147. 

Railroad Crossing, 271. 

Railroad Tickets, 147 

Railways in Streets, 65. 

Rape, 84, 202. 

—_ = State Agent, 19, 271 

J 


501 ; foreign cor- 


339, 380, 418, 










, 292, 460, 484, 524; commissions, 











Receiver, 19, 65, 87, 148, 168, 187, 241, 271, 272, 332, 340, 380, 
397, 399, 461, 483, 502, 523, 524. 

Reference, 157. 

Religious Societies, 87, 380, 437 

Removal of Causes, 65, 128, 147, 245, 340, 399, 484, 502. 

Replevin, 19, 39, 145, 221, 245, 314, 340, 360, 380, 419, 437, 524. 

Res Adjudicata, 14, 19, 39, 60, 86, 107, 147, 168, 187, 215, 224, 

271, 272, 292, 36u, 434, 460. 

Rescission, 65, 83. 106, 107 7, 123, 183, 221, 

Res Gestae, 144, 396, 451. 

Reward, 15. 

Riots, 272, 376. 

Riparian Rigbts, 87, 144. 

Robbery, 15, 164, 454. 

Sale, 19, 65, 87. 107, 128, 142, 147, 188, 203, 206, 245, 272, 292, 
308, 314, 340, 360, 380, 399, 414, 419, 437, 484, 497, 502, 524; 
delivery, 87: of land, 19, 340; purol evidence, 19, 39; 
rescission, 65,107, 502; warranty, 87, 128, 272, 314, 340, 
360, 419, 484, 5 2. 

Salvage, 208. 

School Bonds, 147. 

School Districts, 39, 66, 168, 438, 461. 

Schools, 206; teachers, 19, 39, 66. 

Seduction, 66, 272. 

Self- Defense, 309, 333, 395, 414, 

Sentence and Punishment, 87, 2, 356, 433. 

Service of Process, 64, 66, 107, 127. 

Set-off, 168, 272, 291, 341, 418, 419, 461, 478. 

Sheriff, 66, 128, "188, 224, 272, 461. 

Shipping, 66, 88, 239, 3 8, 341. 

Slander, 19, 66, 147, 293, 360, 38@, 502. 

Specific Performance, 19, 66, 88, 108, 168,206, 225, 272, 292, 
361, 399, 461. 502. 

Statutes, 313, 314, 361, 419, 438, 461, 484, 502 

Stock and Stockholders, 17, 34, 222, 241, 309. 

Stoppage in Transitu, 438. 

Subrogation, 361, 417, 523 

Summon-, 66, 147, 272, 438. 

Sunday Laws, 272, 380, 461 

Survival of Action, 66, 22: 

Taxation, 40, 66. 88, ag! 123, 147, 188, 206, 225, 245, 272, 292, 
314, 338, 341, 361, 381, 400, 438, 462, 484,512, 524; exemp- 
tion, 19. 361. 

Tax Deed, 40, 66, 148, 

Tax Sale, 66, 88, 128, 148. 3 245, 341, 419, 438, 462. 

Tax Titles, 20, 67, 86, 148, , 396, 419, 438, 462. 

Telegraph Companies, 67, "148, 2 6, 292, 381, 438, 503. 

Tenancy by Entireties, 40 

Tenants in omnenem, & 8, 245, 273, 341, 462, 503. 

Tender, 225. 

Tersitorial Courts, 524. 

Theft, 184. 

Towns, 484 

Township, 462, 524 

Trade mark, $8, 206, 419; infringement, 88, 206 

Trespass, 14, 88, 105, 108, 128, 168, 188, 292, 
by officer, 20. 

Tresp%ss to try Title, 40°, 53. 

Trial, 20. 67, 108, 128, 148, 168, 245, 273, 293, 
462, 484, 503. 

Trover and Conversion, 108, 206. 

Trust, 40,67,88, 108, 128,48, 168, 206, 273, 314, 
400, 438, 462, 503. 

Trust and Trustee, 20, 246, 462. 

Trust Deed, 88, 400 

Trustee. 67, 361, 484. 

Undove Influence, 16, 242, 400, 484. 

United States Circuit Court of Appeals, 361, 396, 43:, 455, 

United States Marshals, 67, 381. 

United States Supreme Court, 148, 
tion, 148, 206. 

Usury, 20, 67, 88. 206, 225, 272 

Vendor and Vendee, 40, 68, 88. 108, 128, 
262, 273 314, 34 
fide purchaser, 148; 
evidence, 20 

Vendor’s L jen 40, 225, 360, 381, 462. 

Venires, 376 

Venue, 4", 292, 341. , 381. 

Verdict, 124, 333, a. 

Village, 503. 

Warehouseman, 148. 

Warranty, 314, 340, 360, 419, 484, 502. 

Water Company, 273, 419 

Water Rights. 206, 314, 361, 400, 438 

Waters and Water-courses, 20, 68, 


287, 333, 432, 453, 502. 









272, 361, 381, 400. 





341, 456, 462; 
314, 341, 361, 381, 


341, 361, 381, 


206, 561, 462; jurisdic- 
. 859, 435, 438, 462, 503. 

148, 188, 206, 246, 
1, 361. 400, 419, 462, 484. 503, 520, 524; bona 
defective title, 20, 148; parol 


128, 188, 225, 246, 341, 


463. 

Wharves and Wharfingers, 4/0. 

Wife’s Separate Estate, 273, 314, 463. 

Will, 16, 40, 68, 1(8, 128, 148, 168, 188, 225, 246. 273, 290, 298, 314, 
341, 361, 381, 400, 415, 419, 438, 463, 484, 503, 524; codicil, 
4%4; construction, 20, 40, 68, 128, 168, 188, 246, 273, 293, 
381, 419, 438, 463, 524; legacies, 524; persopal property, 
293, testamentary powers, 68; undue influence, 400, 


484. 

Witness, 68, 103, 108, 128, 
357, 438, 463, 503, 524; 
ment, 68, 168; 


168, 225, 265, 273, 291, 293, 314, 341, 
husband and wife, és; impeach. 
privileged communications, 225 ; 


transactions with decedents, 20, 40, 341, 463, 508, 524. 
Writ of Error, 81, 377, 479 
Writs, 108. 
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Abandonment, 294. Infant Medical Services, 226. 
Administration, 274. Instructions, 2%4. 

Affidavit for Appeal, 226. Insurance Policy, 342, 504. 
Agency, 226, 420. Irregular Marriage, 382. 
Amendment, 226. Judgment, 274. 

Appeal, 362, 464. Jurisdiction, 294, 382. 
Appeal from Justice, 362, 382. Lardlord’s Lien, 226. 
Appeal from Probate Court, 362. Lease, 504. 

Appellate Practice, 464. Life Insurance, 274 

Assault and Battery, 204. Marital Rights of Husband, 226. 
Attachment, 342, 382. Married Woman, 274, 362, 382. 
Attachment Liens, 2%4. Material -man’s Lien, 294. 
Bill of Exceptions, 274, 342. Mechanic’s Lien, 226, 420, 504. 
Breach of the Peace, 274 Minor, 504. 

Carriers of Live Stock, 274. Mistakes of Facts, 226. 
Chattel Mortgage, 274, 464. Mortgage, 362. 

Cireuit Clerk, 294. Municipal Authorities, 362. 
Cities and Towns, 342. Municipal Corporation, 362, 420 
City, 464. Municipa: Ordinance, 464. 
City Ordinance, 362. Negligence, 420. 
Conclusions of Law, 312. Parties, 420. 

Contract, 226, 274, 294, 342, 426, 464. Personal Property, 504 
Contributory Negligence, 342, 504. Pleading, 420. 

Costs, 504. Promissory Note, 342. 

Court of Appeals, 382. Railroads, 464 

Criminal! Law, 464. Replevin, 226, 342 
Cross-judgments, 226. Special Tax Bill, 504. 
Damages, 294. Statute, 464. 

Divorce, 274, 382. Statute of Limitations, 226. 
Docket, 226. Street Railway, 226. 
Dram-shop Keeper, 226. Sunday Law, 382. 

Elections, 226, 504. Telegraph Companies, 342. 
Eminent Domain, 274. Trial, 274, 294. 

Equity, 294, 464. Trial Court, 226. 

Execution, 274. Trustee, 226. 

Foreign Corporation, 504. Trust in Personal Property, 382. 
Gaming, 274. Unlawful Detainer, 342. 
Garnishment, 504. Warranty, 362. 

Highway, 464. Water Companies, 294. 
Husband and Wife, 342. Water-courses, 294, 420. 
Idemnifying Bond, 254. Witness, 464. 

Indictment, 504, Written Agreement, 382 
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